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LOI CAM ON

Dé hoan khoa luan tét nghiép nay trudc hét em cam on quy thay, co gido
trong bo mon Luat truong Pai Hoc Quan Ly Va Cong Nghé Hai Phong va cam
on Ban Linh dao nha trudong da bd tri va tao moi diéu kién thuan loi nhat cho
chung em lam khoa luan tot nghiép.

Em xin gui 101 cam on chan thanh dén ¢6 Vi Thi Thanh Lan, cam on c6 da
tan tinh huéng dan, gitip d& em hoan thién khoa luan nay.

Cubi cung em kinh chuc quy thay, c6 ludén ddi dao sirc khoe, hanh phiic va
thanh cong trong su nghiép cao quy.

Vi kién thirc ban than con han ché, nén khoa luan khong tranh khoi nhirng
sai sot, kinh mong nhan duogc nhitng ¥ kién déng gop tir cac thay co.

Em xin chan thanh cam on!



PHAN MO PAU

1. Ly do chon d@é tai

Hién nay Viét Nam dang 1a diém dén cua rat nhiéu cac nha dau tu nudc
ngoai, nhiing tap doan da qudc gia. Theo sb liéu cua Bo Ké Hoach va Pau tu,
tinh dén thang 4/2021, cac nha dau tu nude ngoai dén tir 140 qubc gia/ving lanh
thd trén thé gigi dd dau tu vao 19/21 nganh trong hé thdng phan nganh kinh té
qudc dan cua Viét Nam, cac doanh nghiép nudc ngoai di c6 mit & tit ca 63
tinh, thanh phd trong ca nudc. Tinh lily ké dén ngay 20/04/2021, ca nudc
c6 33.463 dy an c6 vbén dau tu nudc ngoai con hiéu luc véi tong vén ding
ky 394,9 ty USD. Trong d6 riéng thanh phd Hai Phong tinh dén hét thang
12/2020, thanh pho tat ca 489 dy an FDI con hiéu lyc véi tong sé vén 1a hon
20,2 ty USD.

Sy dau tu tryc tiép nude ngoai vao Viét Nam ngdy cang ting cao di tao nén
rat nhiéu co hoi viéc lam cho nguoi lao dong. Va, mot trong nhirng van dé duoc
quan tdm nhét 1 tién luong. Tién luong c6 vai trd quan trong ddi voi nguoi lao
dong va ca doanh nghiép. N6 bu dap lai stc lao dong cho nguoi lao dong, dong
thoi, tién luong cling dong vién khuyén khich nguoi lao dong yén tam lam viéc.
Déi véi doanh nghiép, tién luong dugc coi 1a mot bo phan caa chi phi san xuat.
Vi vay, chi cho tién luong 13 chi cho dau tu phat trién. Tién luong 13 mot don
bay quan trong dé nang cao hiéu qua kinh doanh cta doanh nghiép. Vi vay, t6
chuc tién lwong trong doanh nghiép cong bang va hop 1y s& gop phan duy tri,
cung ¢ va phat trién luc luong lao dong ctia minh.

Tuy nhién, mic du phap luat da c6 nhiing quy dinh va diéu chinh can thiét
vé tién luong trong cac giai doan khac nhau, nhung doanh nghiép néi chung va
doanh nghiép c¢6 von dau tu nudc ngoai ndi riéng van con co nhitng biéu hién
chua thyc sy tuan thil cac yéu cau caa phap luat, co ca trudng hop loi dung ké
ho caa phap ludt dé dé ra cac quy dinh vé tién luong gy bat loi cho nguoi lao
dong va 1am kho khin cho cong tac kiém tra, giam sat cua nha nudc vé chinh
sach tién luong. Viéc phan tich nhing thuan loi va kho khin trong thuc tién ap
dung cac quy dinh vé tién luong 1a co s& dé cac co quan quan Iy nha nudc tham
kho, tién téi hoan thién hon cac quy dinh cia phap luét vé tién lwong, dam bao
cong bang, cong khai, minh bach hon trong viéc tra luong. Pay 1a Iy do dé em
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quyét dinh lya chon dé tai “Phap luat lao dong vé tién lwong trong doanh nghiép
c6 vdn dau tu nudc ngoai va thuc tién ap dung tai Hai Phong” lam dé tai cho
khoa luan tét nghiép ciia minh.
2. Két cau ciia khoéa luin

Ngoai phan ma dau, két luan, danh muc tai liéu tham khao va cac phu luc
kém theo, ndi dung khéa luan duogc két cau gém 3 chuong:
Chuong 1: Nhitng van dé phap 1y co ban vé tién luong
Chuwong 2: Thuc trang thi hanh phap luat vé tién lvong trong doanh nghiép co
vén dau tu nude ngoai tai Hai Phong
Chuwong 3: Mot sé kién nghi vé phap luat va viéc té chac thuc hién tai doanh

nghiép cé von dau tu nudc ngoai ve tien luong



CHUONG 1: NHUNG VAN DE PHAP LY CO BAN VE TIEN LUONG

1. Khai niém, y nghia caa tién lwong
1.1. Khai niém tién lwong

Tién lvong 1a mot pham tru kinh té xa hoi thé hién két qua su trao doi trén
thi truong lao dong. Dé c6 thé tién hanh san xuat, can co su két hop cua hai yéu
t6 co ban 1a lao dong va vén. Von thudc quyén sé hitu cua mot bo phan dan cu
trong x4 hoi, con mot bo phan dan cu khac do khong c6 vén ma chi cé suc lao
dong nén ho phai lam thué cho nhitng ngudi ¢6 vén, doi lai ho dugc nhan mot
khoan tién goi 1a tién lwong (hodc tién cong). Nhu vay, tién luong duoc hiéu 1a
gia ca strc lao dong, no 1a biéu hién bang tién cua sic lao dong, duge hinh thanh
thong qua su thoa thuan cua nguoi s dung lao dong va nguoi lao dong, phu hop
véi quan hé cung cau trong thi trudng lao dong

C6 rat nhiéu cach tiép can, dudi nhidu goc do, nhidu phuong thirc van hanh
nén kinh té va trinh do phat trién caa nén kinh té ma nguoi ta c¢6 nhirng quan
niém khac nhau vé tién luong.

Theo 1y thuyét tién luong cua W. Petty (1623 - 1687) duoc xay dung trén
co so 1y thuyét gia tri - lao dong, 6ng coi lao dong 1 hang hoa, tién luong 1a gia
ca ty nhién cta lao dong, giéi han cao nhat cua tién lwong 1a murc tu liéu sinh
hoat tdi thiéu dé nudi séng nguoi cong nhan va Petty 1a nguoi dé cap dén quy
luat sat vé tién luong.

Theo nha kinh té hoc Adam Smith (1723 - 1790) tién luong 1a thu nhap cta
nguoi lao dong, co so cua tién lwong 13 gia tri tu liéu sinh hoat can thiét dé nuoi
séng ngudi cong nhan va con cai ho dé duoc tiép tuc dua ra thay thé trén thi
truong lao dong. Ong chi ra cdc nhan té anh huong téi tién lwong nhu nd phu
thudc vao trinh d phat trién kinh té xa hoi, dic diém cua ngudi lao dong, diéu
kién lao dong, tinh chat cong viéc, trinh do chuyén moén nghé nghiép. Theo ong,
muc tién luong s& thay d6i boi su tac dong cua quy luat canh tranh va quy luat
gia ca.

Trong 1y thuyét vé tién luong cua David Recardo (1772 - 1823), ong coi lao
dong 1a hang hoa, tién luong (hay gia ca cua stc lao dong) dugc xac dinh trén



gia ca tu nhién va xoay quanh no; gia ca tu nhién ctia hang hoa lao dong la gia
tri nhimg tu liéu sinh hoat nuéi sdng ngudi cong nhan va gia dinh ho.

Theo quan diém cia Cac Mac (1818 - 1887), tién luong 1 gia ca cua hang
hoéa - strc lao dong, biéu hién ra bén ngoai nhu 13 gia ca cta lao dong. Theo Cac
Mac, da 1a hang hoa thi hang hoa strc lao dong ciing c6 gia tri va gia tri s dung,
gia tri hang hoéa stic lao dong cd co cau bao gom ba bo phan 1a chi phi (gia tri
cac tu lidu sinh hoat) dé nu6i séng va duy tri kha ning hoat dong cta ban than
ngudi cong nhén; chi phi dé nudi séng gia dinh ngudi cong nhan; chi phi dé dao
tao, nang cao trinh d6 cho cong nhan.

Gido su David Begg trong gido trinh Kinh té hoc cia minh cho rang tién
cong t6i thiéu cua mot yéu té san xuat khi duoc dung 1am maot viéc nao dé 1a tra
tién toi thiéu can thiét dé 16i cudn yéu t6 nay lam cong viéc d6. Tién cong kinh
té 14 tién tra thém cho mot yéu to san xuat, thém vao tién cong toi thiéu can thiét
dé 161 cudn yéu té do cung tng sy phuc vu ctia minh khi 1am cong viéc do.

Céc hoc thuyét vé tién luong dugc dé cap trong bdi canh va hoan canh lich
st khac nhau trong tién trinh phat trién cua xa hoi, cac hoc thuyét nay dugc cac
quéc gia tiy theo thé ché chinh tri va diéu kién phat trién cua minh lwa chon,
van dung dé xay dung chinh sach tién lwong phu hop

- Theo Cong hoa Phap: Su tra cong dugc hiéu 1a tién luong, hodc lwong
bong co ban, binh thudng hay téi thiéu va moi thir loi ich, duoc tra truc tiép hay
gian tiép bang tién hay hién vat, ma nguoi str dung lao dong tra cho nguoi lao
dong theo viéc lam ctia nguoi lao dong.

- Tai Nhat Ban: Tién luong 1a thu lao bang tién va hién vat tra cho nguoi
lam cong mot cach déu din, cho thoi gian 1am viéc hodc cho lao dong thuc té,
cung véi thu lao cho khoang thoi gian khong lam viéc, nhu la nghi mat hang
niam, cac ngdy nghi c6 hudng luong hoac nghi I&. Tién luong khong bao gém
cac khoan ma ngudi sir dung lao dong trich nop cho cac quy bao hiém xa hoi va
quy huu tri cho nguoi lao dong va cac khoan phuc lgi ma nguoi lao dong nhan
duogc tir nhitng chinh sach nay. Khoan tién duoc tra khi nghi viéc hoic cham dut
hop dong lao dong ciing khong dugc coi 12 tién luong.

- Tai Pai Loan : Tién luong 14 tat ca cac khoan thu lao ma ngudi lao dong
nhan dugc do 1am viéc, bao gom ca luong, phu cap, tién thuong hoic trén bat ki



danh nghia nao dé thanh toan cho ngudi lao dong theo gio, ngay, thang va theo
san pham.

- Theo Piéu 1 Cong udc sé 95 (1949) vé bao vé tién lwong cua T6 chuc
Lao dong qudc té (ILO): Tién luong 1a sy tra cong hoic thu nhap bat ké tén goi
hay cach tinh ma c6 thé biéu hién bang tién va dugc an dinh bang su thoa thuan
gitta nguoi st dung lao dong va nguoi lao dong, hoic bang phap luat qudc gia,
do ngudi sir dung lao dong phai tra cho ngudi lao dong theo mot hop dong thué
mudén lao dong biang viét hodc bang miéng, cho mot cong viée da thuc hién hay
s€ phai thuc hién, hoac cho nhitng dich vu da lam hoac sé phai lam.

- Tai Viét Nam, qua cac thoi ky thi tién luong ciing ¢6 su dinh nghia khac
nhau:
« Piéu 55, Bo luat Lao dong nam 1994 quy dinh: Tién luong ciia ngudi lao dong
do hai bén thoa thuan trong hop dong lao dong va duoc tra theo ning suat lao
dong, chat luong va hiéu qua cong viéc. Muc luong cua nguoi lao dong khong
duogc thap hon mirc lwong tdi thiéu do Nha nude quy dinh.
« Piéu 90, Bo luat lao dong 2012: Tién lwong 1a khoan tién ma ngudi st dung
lao dong tra cho nguoi lao dong dé thuc hién cong viéc theo thoa thuan. Tién
luong bao gdbm muc luong theo cong viéc hodc chic danh, phy cap luong va cac
khoan b sung khac.
« Piéu 90, Bo luat Lao dong 2019: Tién lwong 1a s6 tién ma nguoi sir dung lao
dong tra cho ngudi lao dong theo thoa thuan dé thuc hién cong viéc, bao gom
murc luong theo cong viéc hodc chic danh, phu cap luong va cac khoan bo sung
khac

1.2. Ban chat caa tién lwong

Tir khai niém vé tién luong cho thay ban chat cua tién lwong 14 gia ca stc
lao dong, dugc hinh thanh trén co s& gia tri Stic lao dong, thong qua sy thoa
thuan gitra ngudi c6 stic lao dong va ngudi thué mudn sir dung. Tién luong phai
bao gom day du cac yéu té cau thanh dé dam bao ngudn thu nhap, ngudn sdng
cua ban than va gia dinh ctia nguoi lao dong. Moi nguoi trong xa hoi tham gia
vao qué trinh lao dong, dé thoa man cac nhu cau vé vat chat va tinh than cua ban
than minh va gia dinh minh. Lao dong dugc dem ra trao d6i, do vay tién luong
1a pham tru trao doi.

1.3. Chikc niing cia tién lwong



« Tién luong 1a don bay cho doanh nghiép
Tién luong 13 dong luc kich thich ning lyc sang tao, ting ning suit lao dong
hiéu qua nhat. Béi vi tién luong gin v6i quyén loi thiét thuc nhat dbi v6i nguoi
lao dong, khong chi théa man nhu cu vé vat chdt ma con khrfmg dinh vi thé cua
nguoi lao dong trong doanh nghiép. Vi vay khi nguoi lao dong nhan dugc tién
lwong thoa dang, cong tac tra lwong cua doanh nghiép cong bang, sé tao ra dong
luc ting ning suat lao dong gop phan lam cho loi nhuén doanh nghiép ting 1én.
Khi c6 loi nhuin cao, ngudn phtc lgi doanh nghiép danh cho ngudi lao dong
nhiéu hon s& 14 phan bd sung cho tién lwong 1am ting thu nhéap, dap Gmg nhu cau
ctia ban than va gia dinh cta ngudi lao dong, ting kha ning gan két lam viéc,
ting nang suat lao dong, giam chi phi san xut, tao nén sy phat trién ctua doanh
nghiép

« Tién luong la thudc do gia tri strc lao dong:
Stic lao dong dugc tra cong can cr theo gia tri ma nd da cong hién va tién luong
chinh 13 biéu hién bang tién cua gia tri stc lao dong trong co ché thi truong.
Tién luong con thé hién mot phan strc lao dong ma mdi c4 nhan di bo ra trong
qua trinh san xuat kinh doanh, tién luwong 1a cin ctr dé thué mudn lao dong, voi
nhung cong viéc khac nhau s€ c6 cac mirc lwvong khac nhau. Chuc nang thudc
do gia tri duoc phan anh thong qua thang luong, bang luong, bac luong va hé sd
luong. Do lao dong 1a hoat dong chinh cta con nguoi, va la dau vao cua moi qua
trinh san xuét trong xa hoi, nén tién luong 13 hinh thai cua thu lao lao dong, thé
hién gia tri cta khéi luong san pham va dich vu ma ngudi lao dong nhan duoc
trén co so trao doi st lao dong

« Tién lwong c6 vai tro tai san xuét strc lao dong:
Tién luong 14 thu nhap chinh cta ngudi lao dong, 12 ngudn nudi sdng ban than
va gia dinh cta ho. Vi vy, tién luong tra cho ngudi lao dong phai dam bao tai
san xuat stc lao dong va nang cao chét lugng lao dong. Thuc hién tdt chirc nang
nay cua tién luong gitip doanh nghiép c6 ngudn lao dong 6n dinh. Pay 1a chuc
nang co ban cta tién luong vi ngudi lao dong sau qua trinh sir dung sirc lao dong
phai duoc bu dip hao phi stc lao dong da bo ra, tién luong 1a co so giup ngudi
lao dong bu dép lai dugc strc lao dong do dé ho co6 thé duy tri lién tuc qua trinh
san xuat kinh doanh.

« Tién luong 1a khoan tich liiy ctia nguoi lao dong:



Tién luong ngoai viéc dam bao duy tri cudc sdng hang ngay, con 1a phuong tién
tich lily ctia ngudi lao dong va gia dinh ho khi ho hét kha ning lao dong hoic
gip rui ro. Nhu vay tién luong con dé giai quyét nhimg nhu cdu trung han, dai
han trong cudc sdng.

« Tién luong ¢ y nghia vé mat xa hoi:
Tién luong, theo nhu c. Mac, khong chi dé an, chi phi tién nha ¢ ma con dé nudi
con, chi phi cho cdc nhu cAu xa nhu tham gia cac sinh hoat xa hoi, hoc tap, du
lich...Nhimng chirc ning cua tién lwong cho thy 13 vai tro tdi quan trong cta nd
ddi véi doi séng san xuét, doi séng lao dong va sinh hoat xa héi. Chinh vi vay,
tién luong tré thanh ddi twong cia nhiéu khoa hoc va dugc xac dinh rd trong
luat lao dong.
2. Phap luit tién lwong trong doanh nghiép

Phép luat vé tién luong trong doanh nghiép 1a mot bo phan cau thanh va
khong thé tach roi cua phap luat lao dong, 1a mét trong nhitng ndi dung quan
trong ma Nha nuéc phai diéu chinh nham xac 1ap su cin bang vé vi tri ctia cac
bén trong quan hé lao dong. Trén thuc té, ngudi st dung lao dong, voi tu cach 1a
nguoi Nam gitr sic manh tu ban, luén mudn ap dat, chi phdi tién luong ddi voi
nguoi lao dong, nham co thé tiét kiém chi phi, dem lai loi nhuan cao nhat co thé,
trong khi do, ngudi lao dong, ¢ vi thé yéu hon, véi s6 luong déng, chi co thé ban
stc lao dong cia minh dé séng, d& bi chén ép, budc phai chap nhan nhimg ap
dit, bat cong vé tién luong. Vi thé, Nha nuéc, bang phap luat, diéu chinh khoa
hoc va hop 1y d6i véi tién luong trong doanh nghiép, giita nguoi sir dung lao
dong va ngudi lao dong, nham bao dam khong bén nao st dung duoc loi thé cua
minh dé gy bat loi d6i v6i bén kia vé tién luong trong quan hé lao dong. Viéc
ban hanh cic quy pham phap luat nham diéu chinh van dé tién luwong trong
doanh nghiép s& hinh thanh phap luat vé tién lwong trong doanh nghiép.

Tai Viét Nam, van dé tién luong duoc quy dinh tai chuong VI, bo luat lao
dong nam 2019 gdm 14 diéu, tir diéu s6 90 dén s6 104 bao gom cac diéu khoan
quy dinh vé luong tdi thiéu, xay dung thang lwong, bang lwong va dinh muc lao
dong, nguyén tic, ky han tra lwong, khau trir lwong, tién thuéng cung nhiéu van
dé khéc ...

2.1. Céc nguyén tic co ban caa tién lwong
% Tién luong trong doanh nghiép 14 do ngudi sir dung lao dong quyét dinh



Xuat phat tir ban chat cua hoat dong quan tri doanh nghiép, chu doanh
nghiép c6 quyén xac dinh cac yéu tb thudc vé van dé kinh doanh, thué mudn lao
dong, quyét dinh cac chi phi san xuat, dac biét 1a xac dinh cau thanh tién luong
trong gi tri, gia thanh san pham. .. dé tir d6 tim kiém lgi nhuan cao nhét co thé.

Theo quy dinh tai diéu 93, BLLD 2019 “Nguoi st dung lao déng phdi xdy
dung thang lwong, bdang lwong va dinh mite lao déng lam co sé dé tuyén dung,
s dung lao dong, thoa thugn mucc lwong theo cong viéc hoac chic danh ghi
trong hop dong lao dong va tra lwong cho ngueoi lao dong.” Theo quy dinh nay,
doanh nghiép duoc tu do xay dung thang, bang lwong dé 1am co so chi tra luong
cho nguoi lao dong. Can clr vao cac mirc lwong dé xuat, khi tuyén dung hoic ky
hop dong lao dong, nguoi s dung lao dong co quyén an dinh hoic théng qua
thoa thuan tién hanh diéu chinh phu hop véi doi hoi ciia nguoi lao dong va trén
co so chat nhan duoc cua ngudi sir dung lao dong. Nguyén tic nay dam bao
quyén ning ctia ngudi st dung lao dong, song ciing khong mat di kha ning kiém
soat ctia Nha nudc thong qua quy dinh mirc luong téi thiéu va ciing khong 1am
méat di kha ning thuong luong, thuong thuyét, doi hoi cua ngudi lao dong khi
nguoi lao dong c6 nhiing loi thé nhat dinh

% Tra luong ctia nguoi lao dong phai trén co sd su thoa thuan véi nguoi st
dung lao dong theo ning suit, chat luong va hiéu qua cong viéc

Trong nén kinh té thi truong ludn ludn ton tai quan hé canh tranh, dic biét
khu vuc san xuat kinh doanh 1a rd rang nhat. Cac don vi san xuat kinh doanh
ludn coi strc lao dong 1a hang héa va tim moi bién phap dé thu duoc loi nhuan
dua trén hang hoa d6. Do vay, dé bao vé ngudi lao dong, BLLD quy dinh nguoi
st dung lao dong va nguoi lao dong duoc tu do théa thuan mic luong dua vao
nang suét, chat lwong va hiéu qua cong viéc ciia ngudi lao dong, nhung mirc
lwong phai duoc ghi rd trong hop dong lao dong va dic biét hai bén khong duoc
thoa thuan dé ha mtc luong xuéng muac thap hon muic luong téi thiéu do nha
nuéc quy dinh. Trong qua trinh thyc hién nguyén tic nay, Nha nudc co quyen
dua ra nhitng quy dinh nhat quan vé tién lwong an dinh ¢b dinh. Trong nhiing
truong hop dic biét, dé bao vé quyén loi chinh déang cua ngudi lao dong, bao vé
loi ich chung cua x3 hoi. Thong qua quyén ndy, Nha nude quy dinh mic luong
phai tra khong phu thudc hogc khong phu thudc truc tiép vao thoéa thuan cia cac
bén trong quan hé lao dong nhu tién luong trong thoi gian nging viéc, trong
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nhitng ngay nghi c6 hudng lwong ciia nguoi lao dong, thoi gian diéu tri tai nan
lao dong, nghi phép,...

% Tra luong khong thap hon murc lwong téi thiéu do Nha nudc quy dinh

Piéu 91, BLLD 2019 quy dinh “Mic lwong téi thiéu la mirc hong thdp
nhdt dwoc tra cho nguoi lao déng lam céng viéc gian don nhat trong diéu kién
lao déng binh thwong nham bdo dam miic song toi thiéu cia nguwoi lao dong va
gia dinh ho, phit hop V&i diéu Kién phdt trién kinh té - xa hoi”. Day 1a nguyén tic
quan trong nhat cua tién lwong nhim bao vé quyén va loi ich nguoi lao
dong. Mac luong tdi thiéu duoc diéu chinh dua trén mac song téi thiéu cua
nguoi lao dong va gia dinh ho; twong quan giita mic luong toi thiéu va mirc
lwong trén thi truong; chi sé gia tiéu dung, toc do tang truong Kinh té; quan heé
cung, cau lao dong; viéc 1am va that nghiép; ning suat lao dong; kha nang chi
tra caa doanh nghiép.

Tién luong t6i thiéu 1a mot ndi dung quan trong ma bat ky quéc gia nao
cling quan tdm dic biét, dong thoi st dung phap luat dé bao vé dic biét doi
nguoi lao dong thong qua quy dinh vé tién luong téi thiéu. Mac luong toi thiéu
do nha nudc ban hanh bat budc ngudi str dung lao dong phai tuan tha dé dam
bao muc séng tdi thiéu cta ngudi lao dong. Bén canh d6, mirc luong tdi thiéu
dugc nha nudce thuong xuyén diéu chinh cho phu hop véi tinh hinh kinh té va
dap tng yéu cau tdi thiéu cia ngudi lao dong.

% Khong phan biét dbi xir trong linh vyc tién luong

Nguoi sir dung lao dong phai bao dam tra luong binh dang, khéng phan
biét gisi tinh, mau da, sic toc ddi véi nguoi lao dong 1am cong viée co gia tri
nhu nhau. Bo luat lao dong 2019, diéu 8 quy dinh cac hanh vi bi nghiém caAm
trong linh vuc lao dong, trong d6 “Phdn biét doi xit” 1a diéu cAm dau tién. Bén
canh d6, diéu 90 ciing yéu cau “Nguwoi sir dung lao déng phdi bdo dam tra
lwong binh ddng, khéng phdn biét Qiéi tinh doi Voi ngueoi lao ddng lam cong
Viéc co gia tri nhu nhau”

Xuit phat tir muc dich bao vé nguoi lao dong nit do mot thyc té da ton tai
tir rat 1au trong viéc sir dung lao dong 1a lao dong nit luén bi xem nhe hon so voi
lao dong nam, nén tién luwong tra cho lao dong nir thuong thap hon so véi lao
dong nam. Do vay, khi xdy dung ché d¢ tién luong, khi théa thuan va tién hanh
cong tac tra lwvong, doanh nghiép khong duoc phép phan biét vé gisi tinh trong
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thanh toan lwong cho ngudi lao dong. Néu nguoi lao dong cing 1am mot cong
viéc giéng nhau, chat lwong va hiéu qua cong viéc nhu nhau, lao dong nam va
lao dong nit phai duogc tra lwong ngang bang nhau. Diéu 136, BLLD 2019 quy
dinh trach nhiém cua ngudi st dung lao dong 13 “Bdo dam thuc hién binh dang
giGi va cdc bién phdp thiic ddy binh dang giéi trong tuyén dung, bé i, sdp xép
Viéc lam, dao tqo, thoi gio lam viéc, thoi gio nghi ngoi, tién lwong va cdc ché do
khac”

2.2. Poi twong diéu chinh cia phap luit vé tién lwong trong doanh nghiép

Péi tuong diéu chinh cta phép luét vé tién luong trong doanh nghiép 1a cac
quan hé phap luat vé tién luong trong doanh nghiép. Can ctr vao chu thé tham
gia c6 thé chia 1am hai nhém:

Thir nhat 1a quan hé hé phap luat vé tién luong trong doanh nghiép gitra
nguoi lao dong va ngudi st dung lao dong; Pay 1a hai chu thé chinh, chu yéu
trong quan hé phéap ludt ndy, duoc hinh thanh dya trén co s¢ nhu cau ban sic lao
dong cua ngudi lao dong va nhu cau mua stc lao dong cta ngudi st dung lao
dong.

Thir hai 14 quan hé phap luat vé tién luong trong doanh nghiép giita nguoi
lao dong véi nguoi st dung lao dong cung su tham gia cua nha nudc; Nha nudc
tham gia véi tu cach 1a mot chi thé cé trach nhiém va quyén han bao vé quyén
va lo1 ich cua ¢4 hai bén trong quan h¢ lao dong, co xét dén vi thé dac thu cua ca
hai bén dé c6 nhitng giam sat, can thiép nham bao vé bén co6 vi thé yéu hon
trong quan hé, dong thoi gop phan dam bao cong bang xa hoi, dam bao an sinh,
an toan lao dong, xac 1ap cac nguyén tac, tiéu chuan va diéu kién vé tién luong,
mtc luong t6i thiéu dam bao chinh sach an sinh xa hoi, dap ing yéu cau cia qua
trinh x4y dyng nha nudc phap quyén.

2.3. Phwong phap diéu chinh ciia phap luét vé tién lwong trong doanh
nghiép

Phuong phap diéu chinh cua phéap luat vé tién luong trong doanh nghiép 1a
nhitng cach thuc, bién phap ma phap luat cho phép cac chu thé trong quan hé
phap luat vé tién luong trong doanh nghiép sir dung dé thoa thuan, théng nhat
véi nhau vé tién luong trong quan hé lao dong. Trén thuc té, phap luat lao dong
c6 dua ra ba phuong phap sau day:
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Mot 1a phuong phéap théa thuan: Pay la phuong phap dugc su dung chu
yéu, dua trén co sd doc lap, binh dang cua nguoi lao dong va ngudi sir dung lao
dong khi thiét 1ap quan hé lao dong. Trén co sé thoa thuan dé thiét 1ap hop dong
lao dong, cac ndi dung chi tiét trong hop dong lao dong, thi ndi dung vé tién
lwong ciing 13 mot yéu té rat quan trong can phai dat dugc thong qua thao luan
mot cach dan chu, binh dang. Thong qua thoa thuan, nguoi lao dong cling nhur
ngudi sir dung lao dong déu co quyén dua ra cac dé xuat, nguyén vong vé mic
lwong twong Gng voi tinh chat, mic d6 cong viéc, ky ning, k§ xao lao dong,
trinh d§ chuyén moén, nghi¢p vu dao tao cua nguoi lao dong va kha nang tai
chinh cua nguoi lao dong. Phuong phap thoa thuan chi dugc ap dung hiéu qua
khi cac bén hoan toan doc 1ap, tu chi, binh ding, khong chiu bat ky mot sire ép
hay mot can tro nao. Phap luat lao dong ton trong quyén tu dinh doat cia céac
bén trong quan hé lao dong vé tién lwong, trir truong hop ngoai 1.

Hai 13 phuong phap hanh chinh: Day 1a phuong phap ma Nha nude cé thé
can thiép vao viée xac dinh murc luong co ban hay mirc luong tdi thiéu cho quan
hé lao dong gitta ngudi lao dong va ngudi sir dung lao dong. Theo do6, dé bao vé
nguoi lao dong & vi thé yéu hon trong quan hé véi ngudi sir dung lao dong, dong
thoi bao vé mac sdng tdi thiéu, co ban cua ngudi lao dong, co quan nha nude cd
tham quyén c6 quyén an dinh muc luong t6i thiéu, 1am co so cho thoa thuan cua
cac bén trong quan hé lao dong. Mat khac, trong quan hé lao dong, nguoi st
dung lao dong ciing c6 quyén sir dung quyén diéu hanh ctia minh, xac dinh céac
murc lwong tuong ang Vai ting Vi tri cong tac, lao dong, nguoi lao dong co thé
budc phai chap hanh néu &g tuyén vao céc vi tri cong tac, lao dong do.

Ba 1a, phap luat lao dong cho phép két hop phuong phap thoa thuan va
phuong phap hanh chinh trong qué trinh dam phan, thong nhat vé tién luong,
thong qua viéc co quan nha nude ¢ tham quyén 4n dinh mic luong co ban (hay
murc lwong toi thiéu), dong thoi ciing xac dinh gisi han mac cao nhat cua tién
lwong d6i v&i mot s6 ddi tuong dic thu (chuyén gia, nguoi quan 1y, dai dién cho
phan von caa nha nudc...). Dya trén cac quy dinh mang tinh chét tao khung,
ranh gii nhu vay, cac bén trong quan hé lao dong c6 thé thoa thuan mac luong
khong thap hon hodc cao hon mirc nha nuéc quy dinh.

2.4. Noi dung chi yéu ciia phap luét vé tién lrong trong doanh nghiép
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Tién lrong dugc hinh thanh trén co sé sy thuong luong thoa thuan gitia
ngudi lao dong va ngudi st dung lao dong. Hé théng tién luong trong doanh
nghiép 1a do ngudi st dung lao dong quyét dinh. Chinh vi véy, phap luét chi
diéu chinh tién lwong & nhitng mtc do nhat dinh. Tuy thudc vao diéu kién kinh
té xa hoi ma cac qudc gia co su diéu chinh tién lwong & nhiing mac do khac
nhau, song nhin chung phép luat cia cac qudc gia thudng diéu chinh tién luong
& cac ndi dung sau day:

2.4.1. Tién lwong téi thiéu

Tién luong t6i thiéu hay muc lwong tdi thiéu duoc hiéu 1a mac thap nhat tra
cho nguoi lao dong lam cong viéc gian don nhat, trong diéu kién lao dong binh
thuong va phai bao dam nhu cau sbng téi thiéu caa nguoi lao dong va gia dinh
ho.

C6 thé ndi, tién luong hay tién cong téi thidu co tac dung tai san xuat gian
don stc lao dong, dam bao nhu cau tdi thiéu can thiét vé sinh hoat va xa hai,
thong qua viéc dap ang nhitng chi phi sinh hoat can thiét ciia ngudi lao dong va
ding mot phan vao tai san Xuat mé rong suc lao dong cua nguoi huong luong.
Tién luong toi thiéu c6 vai tro quan trong doi voi loi ich ctia ngudi lao dong va
Nha nudc. Ddi vai ngudi lao dong, tién luong tdi thiéu dam bao doi song toi
thiéu cho nguoi lao dong, 13 co so dé bao vé minh trong quan hé lao dong. Pdi
v6i Nha nudc, tién luong tdi thiéu 1a cong cu diéu tiét cua Nha nude trén pham
vi toan xa hoi, han ché su boc 10t stic lao dong, bao vé gia tri tién luong, han ché
su canh tranh khong cong bang trong thi truong lao dong

Muc lwong tbi thiéu phai do Nha nudc quy dinh, c6 ¥ nghia bat budc doi
V6i ca hai bén trong quan hé lao dong, trong d6 c6 ham nghia rang muc luong
t6i thiéu khong thé bi ha thdp bai ca ngudi str dung lao dong va ngudi lao dong,
du ho c6 tu nguyén, bang théa thuan ca nhan hay thoa thuan tap thé, trir truong
hop co quan nha nudc ¢6 tham quyén c6 quy dinh khac trong truong hop dac
biét.

Tién luong toi thiéu c6 mot sé dic trung nhu: dwgc tra cho mot lao dong &
trinh d6 gian don nhat, cudng d6 lao dong nhe nhang nhat, lao dong dién ra
trong diéu Kién binh thuong; Tuy nhién, tién lwong tdi thiéu phai dam bao nhu
cau tiéu dung & muc toi thiéu, can thiét cho ban than nguoi lao dong va gia dinh
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ho; tién luong tdi thiéu duge xac dinh theo gia sinh hoat & ving c6 muc gié sinh
hoat trung binh.

O da s cac qudc gia, muc tién luong téi thiéu dugc ap dung thdng nhat
trén pham vi ca nudc. Thong thudng cé hai loai tién luong t6i thiéu 1a tién luong
t6i thiéu ving va tién luong t6i thiéu nganh, trong do:

- Tién lwong t6i thiéu vung 13 muc tién luong tdi thiéu do Nha nudc quy
dinh, dugc ap dung cho ngudi lao dong 1am viéc & timg ving lanh thd nhat dinh.
Nhitng cin cir hay yéu té co ban dé phan vung va xac dinh mirc luong téi thiéu
ving 1a diéu kién tu nhién, diéu kién xa hoi, mac song cia ngudi dan dia
phuong, co s ha tang kinh té ky thuat... Mot co quan chiu trach nhiém vé vén
dé tién lwong s& nghién ctru va tham muu, khuyén nghi cho Chinh phu quyét
dinh va cong bé mic tién luong téi thiéu ving trong ting thoi diém nhat dinh.

- Tién lwong t6i thiéu nganh 13 muc tién luong toi thiéu dugc ap dung cho
nguoi lao dong lam viéc trong mot hoac mot nhom nganh nhat dinh. Phap luat
lao dong quy dinh vé tién luong téi thiéu nganh dé khuyén khich cac don vi sir
dung lao dong trong cung nganh van dung vao xay dung muc luong téi thiéu
nganh minh, théng qua con duong thuong lugng tap thé nganh.

Ngoai ra, Nha nudc con khuyén khich cac doanh nghiép, ngudi sir dung lao
dong véi tu cach doc 1ap tu xdy dung va van dung muc tién lwong tbi thiéu cho
nguoi lao dong cua minh cao hon muc tién luwong tdi thiéu do Nha nudc quy
dinh ¢ cung thoi diém.

Hau hét cac qudc gia khi ban hanh chinh sach tién luong tdi thiéu, trong d6
néu phuong phap xac dinh vé tién luong tdi thiéu déu dya theo can cir cua To
chtrc Lao dong quéc té: “Khi xac dinh tién luong tdi thiéu, cac yéu td sau nén
dugc xem xét toi da va phu hop véi ting truong hop cu thé nhu, nhu cau cua
nguoi lao dong va gia dinh cia ho duoc xem xét vao tién luong chung qudc gia,
muc song, trg cAp x4 hoi va chat luong cudc séng. Cac yéu td kinh té bao gom
cac diéu kién can thiét cho phat trién kinh té va cac yéu cau ddi véi viéc dat
dugc va duy tri cdc mirc cao cia ning suat va viéc lam”.

Tai Viét Nam, muc luong téi thiéu theo quy dinh tai diéu 91, BLLD 2019
dugc dinh nghia nhu sau“ Mitc lirong t6i thiéu la mire heong thap nhdt duwoc tra
cho nguwoi lao dong lam céng viéc gian don nhat trong diéu kién lao dong binh
thwong nham bdo dam mirc song téi thiéu cia nguwoi lao déng va gia dinh
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ho, phit hop Véi diéu Kién phdat trién kinh té - xa héi. Mike lwong toi thiéu dwoc
dieu chinh dua trén mirc séng toi thiéu cua nguoi lao dong va gia dinh
ho; twong quan gira mic luong t6i thiéu va mirc lwong trén thi truong; chi so
gid tiéu dimg, toc do tang trweng Kinh té; quan hé cung, cau lao dong; viéc lam
va that nghiép; nang sudt lao déng; khd ndng chi tra cua doanh nghiép ”.

2.4.2. Thang lwong

Tai diéu 93, Bo luat lao dong 2019 quy dinh  “Ngwoi sir dung lao déng
phdi xdy dung thang lwong, bding lwong va dinh mitc lao dong lam co so dé
tuyén dung, su dung lao dong, thoa thugn mizc lrong theo cong viéc hoac chuc
danh ghi trong hop déng lao déng va trd lwong cho nguoi lao déng”

Thang luong 1 twong quan ti 18 vé tién luong theo trinh d6 lanh nghé gitra
nhitng nguoi lao dong 1am viéc trong cing mot nghé hoac mot nhom nghé co
tiéu chuan cap bac ki thuat rd rang. Thang luong duoc cau thanh bai bac luong,
hé s6 tién luong va boi s6 cua thang luong. Trong d6, bac lwong thé hién muc
phtrc tap va muc tiéu hao lao dong cua cong viée, quy dinh khai diém tir bac 1
dén bac cao nhat. Hé sb tién lwong thé hién su chénh 1énh gitta cac bac luong.
Khoang cach chénh léch gitra hai bac luong lién ké phai bao dam khuyén khich
nguoi lao dong nang cao trinh dd chuyén mon, ki thuat, nghiép vu, tich lity kinh
nghiém, phat trién tai ning. Boi s6 cua thang luong 13 hé s6 chénh 1éch gitra bac
cao nhat va bac thap nhat cia thang luong. Co s¢ dé xdy dung thang luong 1a
tiéu chuan cap bac ky thuat, d6 1a bang quy dinh vé mirc d6 phuc tap cia cong
Vviéc va yéu cau vé trinh d6 lanh nghé cua nguoi lao dong & mdi bac nao do6 biét,
hiéu va lam duoc.

2.4.3. Bang lwong

Bang luwong 1a twong quan ti 1& tién lwong giita cac lao dong trong cing
nganh nghé theo trinh d6, kinh nghiém 1am viéc hoic theo cong viéc thuc té ma
ngudi lao dong dam nhiém. D6i véi cac doanh nghiép san xuat, bang luong
thuong dugc xay dung va ap dung cho 3 loai:

- Lao dong mang tinh chat quan 1y (giam ddc, pho giam ddc, truong phong)
- Lao dong chuyén mén, nghiép vu (chuyén vién cip cao, nhan vién, trg 1y)
- Lao dong tryc tiép (cong nhan)

Co cau cua bang luong tuong d6i giéng thang luong, bao gdm mot so

ngach luong theo chirc danh lao dong, thé hién mic do phic tap va yéu cau khéac
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nhau vé trinh do chuyén mon, nghiép vu cta nguoi lao dong. Trong mdi ngach
lwong c6 mot s bac luong duge xac dinh dyua vao mirc d6 phuc tap cua cong
viéc. Ung v&i mdi bac 1a mot hé sé lwong va chung ti 1é thuan véi nhau, bac cao
thi hé sb luong cao.

Thang luong, bang luong trong doanh nghiép duoc ap dung dé lam cin cu:
Thoa thuan muc tién luong trong giao két hop dong lao dong; Xac dinh don gia
tién luong, thuc hién ché d6 nang bac luong theo thoéa thuan trong hop dong lao
dong va thoa udc lao dong tap thé; Trich ndp va hudng cac ché d6 bao hiém xa
hoi, bao hiém y té theo quy dinh cua phap luat; Tra lwong nging Viéc cing céac
ché do khac theo quy dinh caa phap luat lao dong; Giai quyét cac quyén loi khéac
theo thoa thuan cia 2 bén va theo quy dinh ctaa phap luét lao dong.

2.4.4. Pinh mirc lao djng

Pinh mirc lao dong 1a nhiing quy dinh do doanh nghiép xay dung vé sd
luong, chat lugng san pham twong Gng voi mot luong thoi gian lao dong, ap
dung cho timg nhom lao déng, nhém cong viéc nhat dinh trong pham vi cu thé.
Pinh mirc lao dong 13 thude do hao phi lao dong dé hoan thanh mot khdi luong
cong viéc nhat dinh. Vi thé, dinh muc lao dong con 13 co sé dé phan phéi theo
lao dong.

Tai khoan 2, diéu 93, BLLD 2019 quy dinh: “Mizc lao dong phdi la mirc
trung binh bdo dam sé déng nguroi 1ao dong thuc hién dwoc ma khéng phdi kéo
dai thoi Qio lam viéc binh thuong va phai dwoc dp dung thu trueoc khi ban hanh
chinh thuc”

Vé nguyén tic xay dung dinh mutc lao dong, Nghi dinh s6 121/2018/ND-
CP néu 1&: Doanh nghiép xay dung dinh mirc lao dong lam co s& dé tra luong
cho ngudi lao dong hudng lwong theo san pham, dam bao cic nguyén tic:

- M6t 1a, dinh mtrc lao dong dugc thuc hién cho tirng budce cong viéc, ting cong
doan va toan bd qué trinh san xuat san pham, dich vu trén co s to chic lao
dong khoa hoc, to chirc san xuat hop 1y.

- Hai 13, muc lao dong dugc xdy dung trén co s cAp bac cua cong viéc hoac
chtrc danh, phu hop Véi cdp bac, trinh 6 dao tao cua ngudi lao dong, quy trinh
cong nghé, tiéu chuan ky thuat cia may moc thiét bi va bao dam cac tiéu chuan
lao dong.
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- Ba 13, muc lao dong phai 1a mic trung binh tién tién, bao dam s6 dong nguoi
lao dong thuc hién duoc ma khong phai kéo dai thoi gian 1am viée tiéu chuan
cua doanh nghiép theo quy dinh cta phap luat.

- Bén 13, mirc lao dong mai phai dugce ap dung thir trude khi ban hanh chinh
thirc. Doanh nghiép phai thong bao cho ngudi lao dong biét it nhat 15 ngay
trude khi dp dung thir. Thoi gian 4p dung thir tiy theo tinh chat cong viéc,
nhung t6i da khong qua 3 thang va phai danh gia viéc thuc hién muc.

Truong hop trong thoi gian 1am viée tiéu chuan, muac thuc té thuc hién tinh theo
san luong thap hon 5% hodc cao hon 10% so véi mic duoc giao, hoac muc thyc
té thuc hién tinh theo thoi gian cao hon 5% hoac thap hon 10% so véi mic duoc
giao thi doanh nghiép phai diéu chinh lai mic lao dong.

- Nam 13, murc lao dong phai duoc dinh ky ra soat, danh gia dé sira doi, b6 sung,
diéu chinh cho phu hop. Khi xay dung hoic sira d6i, b sung, diéu chinh mic
lao ¢6ng, doanh nghiép phai tham khao ¥ kién cua to chuc dai dién tap thé nguoi
lao dong tai doanh nghiép va cong bd cong khai tai noi lam viéc cua ngudi lao
dong trudc khi thuc hién, déng thoi giri co quan quan 1y nha nudc vé lao dong
cap huyén noi dit co s& san xuat caa doanh nghiép.

2.4.5. Phu cap luong va cac khoan bo sung c6 tinh chat lwong

Phu cip luong 1a khoan tién ma doanh nghiép st dung lao dong hd trg
ngudi lao dong dé bu dip cac yéu té vé diéu kién lao dong, mirc do phirc tap cua
cong viéc, diéu kién sinh hoat,... chua dugc tinh dén hay tinh chua day du trong
mutc luong. Nhu vy, phu cip luong bd sung vao tién luong, nham bu dap
nhitng yéu t6 khong 6n dinh hoic vugt qua gidi han trung binh hodc chua duoc
tinh dén khi xac dinh tién lvong co ban va nham dén bu, khuyén khich lao dong
tich cuc hon.

Va méi day nhat, trén co sé ké thira quy dinh tai thong tu s6 23/2015/TT-
BLDTBXH, thi tai Piém b, khoan 5, diéu 3, thong tu sé 10/2020/TT-
BLDTBXH di mé rong hon pham vi vé phu cip luong, bao gdm hai loai:

1. Céc khodn phu cdp lwong dé bu ddp yéu té vé diéu kién lao dong, tinh chdt
phirc tap cong viéc, diéu kién sinh hoat, mirc dé thu hit lao dong ma murc luong
théa thudn trong hop dong lao déng chira dwoc tinh dén hodc tinh chira ddy di;

2. Cdc khodn phu cdp lwong gdn véi qud trinh lam viéc va két qud thuc hién

cong viéc cua nguoi lao dong.
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2.4.6. Cac hinh thurc tra lwong

Céc hinh thirc tra luong tai cac doanh nghiép rat da dang, tuy nhién phai
dua trén co so cua phap luat, viéc van dung do doanh nghiép hoan toan chu
dong lya chon. Theo quy dinh tai diéu 96, BLLD 2019: “Ngwoi s dung lao
déng va nguwoi lao déng théa thudn vé hinh thirc tra lwong theo thoi gian, sdn
pham hodc khodn”

Tuy nhién ciing c6 nhiéu trudng hop, cic doanh nghiép, ngudi st dung
phai dang ky hinh thic ho sir dung voi co quan nha nude c¢6 tham quyén. Theo
quy dinh cta phap luat lao dong, nhiéu qudc gia trén thé gidi c6 nhitng hinh thirc
tra luong sau day:

% Tra lwong theo thoi gian.

Can ctr theo diém a, khoan 1, diéu 54, nghi dinh s6 145/2020/NB-CP “Tién
luwong theo thoi gian duoc tra cho NLD huong lwong theo thoi gian, can cir vao
thoi gian lam viéc theo thing, tuan, ngdy, gio theo théa thudn trong HDLD .
Day 1a hinh thtc tra luong can ctr vao thoi gian lam viéc cua nguoi lao dong,
trong d6 thoi gian lam viéc cua ngudi lao dong bao gom thoi gian thuc té lam
viéc va thoi gian dugc tinh 1a thoi gian lam viéc theo quy dinh cia phap luat
hoac theo thoa thuan caa hai bén trong quan hé lao dong. Hinh thurc tra luong
theo thoi gian bao gom nim loai 13: lwong nam, luong thang, luong tudn, luong
ngay, luong gio.

< Tra lwong theo san pham.

Can ctr theo diém b, khoan 1, diéu 54, nghi dinh sé 145/2020/ND-CP “Tién
lirong theo san pham dwoc trd cho nguwoi lao déng hidng lwong theo san pham,
can cir vao mire dg hoan thanh sé lwong, chdt lirong san phdm theo dinh mic
lao ddng va don gid san pham dwoc giao.” DAy 1a hinh thic tra luong cin ci
vao sb luong va chat lugng san pham, hang héa ma nguoi lao dong lam ra.
Nguoi sir dung lao dong xdy dung dinh muac khoan san pham cho ngudi lao
dong trong mot don vi thoi gian nhat dinh va xac dinh don gia tién luong trén
mot don vi san pham, hang hoa. Vi thé, tién lvong cua nguoi lao dong phu thude
truc tiép vao sb luong san pham, hang hoa ma ho di 1am ra, dugc nguoi sir dung
lao dong chap nhan va ap dung don gia tién luong da xay dung dé tinh luong
cho nguo1i lao dong.

% Tra lwong khoan.
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Can ctr theo diém c, khoan 1, diéu 54, nghi dinh s6 145/2020/ND-CP “Tién
lirong khodn dwoc tra cho nguoi lao dong huwong lwong khodn, can cit vao khoi
lirong, chdt lwong cong viée va thoi gian phdi hodan thanh”. Day 1 hinh thic tra
lwong can ctr vao khéi luong va chét luong cong viéc khoan ma ngudi lao dong
thuc hién. Thuc chét hinh thirc nay ciing 1a mot bién thé caa hinh thirc tra lwong
theo san pham, nhung ap dung cho nhitng cong viéc khong thé giao ting chi tiét,
ting bo phan hodc néu co giao thi khong hiéu qua ma phai giao toan bo khdi
luong cong viéc véi nhimg yéu cau cu thé vé chat luong cho ngudi lao dong
thuc hién trong mot thoi gian nhét dinh. Bé thuc hién hinh thirce tra luong khoan,
ngudi st dung lao dong phai xac dinh khéi lugng va chit lvgng cong viéc khoan
cho ngudi lao dong, quy thoi gian thuc hién, quy tién lwong cho toan bo khoi
lurong cong viéc hodc don gia khoan theo don vi cong viéc.

2.4.7. Tién lwong trong truwong hop dic biét

Céc truong hop tra lwong trong truong hop phd bién nhat bao gom: lwong 1am
thém gio va luong nhiing ngay nghi c6 hudng luong; luong ca dém:

a, Tra lwong khi lam thém gio binh thwong

Viéc nguoi lao dong lam thém gio doi héi Iuwgng hao phi stc lao dong lon
hon va c6 thé anh huong dén an toan, dén ky ning, k¥ xdo lao dong ciia nguoi
lao dong, ngoai ra tac dong dén nhidu mdi quan hé khac cua ho. Vi vay, tién
lwong 1am thém gid phai duoc thanh toan cao hon mot mac nhat dinh so véi tién
lwong 1am viéc trong gio tiéu chuan. Cu thé theo khoan 1, diéu 98, BLLD 2019
“Ngwoi lao dong lam thém gio dwoc trd lwong tinh theo don gid tién heong hodc
tien lwong thuc tra theo céng viéc dang lam nhir sau: Vio ngay thwong, it nhat
bang 150%;

b, Tra lwong trong nhirng ngay nghi c6 hwéng lwong ctia ngwoi lao dong.

Do 1a nhitng ngay nghi I8, nghi tét, nghi phép nam va nghi viéc riéng ma
phéap luat lao dong quy dinh ngudi lao dong dugc huong nguyén luong. “Vao
ngay nghi hang tudn, it nhat bang 200%, Vao ngay nghi 1é, tét, ngay nghi c6
heong lwong, it nhat bang 300% chua ké tién hwong ngay 16, tét, ngay nghi cé
héng lwong doi véi ngueoi lao dong huéng lwong ngay”

C, Tra lwong khi lam viéc vao ban dém.
Do nhiing tac dong bat loi ddi véi nguoi lao dong khi lam viéc vao ban

dém nén nguoi su dung lao dong phai tra cho nguoi lao dong, ngoai mic luong
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binh thuong tra cho cong viéc cung loai dugc thuc hién vao ban ngay la mot
khoan bu dip thém nhat dinh do sy ting 1én cua cac yéu td co hai trong diéu
kién lao dong trai v&i nhip sinh hoc co thé, muc tiéu hao cua su tap trung
“Ngwoi lao déng lam viéc vao ban dém thi dwoc trd thém it nhdt bang 30% tién
lirong tinh theo don gid tién lwong hodc tién lwong thuc trd theo cong viéc cia
ngay lam viéc binh thuong. Nguoi lao dong lam thém gio vao ban dém thi ngoai
viéc trd lwong theo quy dinh tai khodn I va khoan 2 Diéu nay, nguoi lao dong
con dwoc tra thém 20% tién lwong tinh theo don gid tién lwong hodc tién lirong
theo cong viéc lam vao ban ngay cua ngay lam viéc binh thuong hodac cua ngay
nghi hang tudn hodc cia ngdy nghi Ié, tét”

Ngoai ra, con c¢6 hai truong hop tra luong khac it gap hon, 1a tra luwong
trong trrong hop thué lai lao dong va tra lwong ngurng viéc.

d, Tra lwong trong trwong hop thué lai lao dong.

Pay 1a truong hop ngudi sir dung lao dong khong truc tiép quan 1y va tra
lwong cho ngudi lao dong ma tra cho nguoi cai thau lao dong hoic ngudi trung
gian cho thué, do d6, viéc tra luong va thuc hién cac nghia vu khac véi nguoi
lao dong sé& do nguoi cai thau hodc ngudi trung gian thuc hién. Van dé nay duoc
quy dinh tai diéu 100, BLLD 2019 nhu sau “Noi ndo si dung nguweoi cai thau
hodc nguoi co vai tro trung gian twong tw thi nguoi S dung lao dong la chu
chinh phai co danh sach va dia chi cua nhitng nguwoi nay kem theo danh sach
nhitng nguoi lao dong lam viéc voi ho va phai bdo dam viéc ho tuan thu quy
dinh cia phdp lugt vé tra lwong, an toan, vé sinh lao déng”

e, Tra lwong khi ngirng viéc.

Khi doanh nghiép gap su ¢ trong san xuat nhu sy cd dién, nudc, thiéu
nguyén vat liéu, hong may moc, thiét bi, tai nan lao dong... din dén ngudi lao
dong phai ngung viéc chd xt 1y thi doanh nghiép phai ap dung ché do tra luong
ngung Viéc cho nguoi lao dong, Murc luong ngurng Vviée can cir vao tiing truong
hop, ¢6 thé can ctr vao 13i ciia cac bén, néu 1a ngudi st dung lao dong thi nguoi
st dung lao dong phai tra du lwong cho ngudi lao dong, néu 15i cia nguoi lao
dong nao thi ngudi lao dong d6 khong duoc tra, nhitng nguoi lao dong khac van
duoc tra nhung mac tra sé do cac bén thoa thuan khong thap hon mac tién luong
t6i thiéu. Van dé tra lwong ngung viéc duge quy dinh tai diéu 99, BLLD 2020.
2.4.8. Khau trir lwong
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Nguoi st dung lao dong chi duoc khau trir tién luong cua ngudi lao dong
dé bdi thuong thiét hai do lam hu hong dung cu, thiét bi cua ngudi st dung lao
dong. Bong thoi, ngudi lao dong cé quyén duoc biét Iy do khau trir tién luong
ctia minh. Mc Khau trir tién luong hang thang khong duoc qua mot ti 1¢ % tién
lwong hang thang cua ngudi lao dong sau khi trich ndp cac khoan bao hiém xa
hoi bat budc, bao hiém y té, bao hiém that nghiép, thué thu nhap. Pay 1a diéu
dugc phap luat lao dong cho phép va duoc ghi tai diéu 102 “Ngwoi si dung lao
dong chi dwoc khau trir tien lirong ciia nguoi lao dong dé boi thuwong thiét hai
do lam hir hong dung cu, thiét bj, tai san cia nguwoi sir dung lao dong theo quy
dinh tai Diéu 129 cua Bé ludt nay”

Khau trir lwong nhu 1a mot bién phap ky luat lao dong hay trach nhiém vat
chat ap dung d6i véi nguoi lao dong gy thiét hai cho ngudi st dung lao dong.
Tuy vay, do phét sinh trong quan hé da duoc thiét 1ap bai hop dong lao dong
trude do, trong qua trinh thuc hién cac quyén va nghia vu lao dong nén hinh
thirc va muc khau trir cling thé hién tinh chat dic thu riéng, khong giéng nhu boi
thuong thiét hai trong linh vuc dan su. Mac khau trir (mac bdi thuong) chi &
mot ti 1& phan trim nhat dinh so véi thiét hai va thoi han khau trir ciing kéo dai
do yéu t6 kinh té ctia nguoi lao dong quyét dinh, trén co so trir lwong, trir truong
hop ngudi lao dong tu nguyén bu dip bang tai san riéng mot lan.

2.4.9. Tién thwéng

Theo quy dinh tai diéu 104, BLLD 2019: “ Thwdng la sé tién hodc tai san
hodc bang cdc hinh thirc khdc ma nguoi sir dung lao déng thuong cho nguoi lao
déng cdn cir vao két qud san xudt, kinh doanh, mitc g hoan thanh céng viéc cia
nguoi lao dong.”

Tién thuong co6 thé 1a bang tién hodc bang hién vat do nguoi sir dung lao
dong tra cho ngudi lao dong duwa trén két qua san xuat kinh doanh cua doanh
nghiép va su nd luc cia nguoi lao dong

Ché @6 tién thuong dbi vai khu vuc san xuat kinh doanh rat da dang va
phong pht vé hinh thtrc. Quy tién thudng duoc tao ra tir nhiéu ngudn khac nhau
cua doanh nghiép: Hiéu qua san xuét kinh doanh, thuc hién tét hop ddng kinh té,
chat luong san pham... Ché d6 thuong d6i véi ngudi lao dong géom nhiéu ché do:
Thudng hoan thanh dinh mirc, thudng san pham c6 chat lugng cao, thudng tiét
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kiém nguyén liéu... Co so thuong 1a hiéu qua san xuat kinh doanh cia doanh
nghiép, vai lam lgi ctia nguoi lao dong cho doanh nghiép.

3. T6 chic thuc hién phép luit vé tién lwong trong doanh nghiép

3.1. Quyén va nghia vu ciia doanh nghiép - chii sir dung lao déng

- Quyén xay dung va ban hanh hé théng thang lvong, bang lwong, dinh muc lao
dong, phu cap luong, thuong... ap dung trong doanh nghiép minh; quyén lua
chon cac hinh thuc tra lwong; quyén khau trir tién lwong theo quy dinh cia phap
luat;

- Nghia vu tra luong truc tiép, day du, dung han; nang bac luong cho nguoi lao
dong theo dung su thoa thuan hop phép; thuc hién ché d6 phu cip luong; tra
lrong trong nhitng truong hop dac biét trong qua trinh sir dung lao dong...

3.2. Quyén va nghia vu ciia nguoi lao dong

Quyén duoc tra luong truc tiép, day du, ding han; dugc nang luong dinh
ky theo quy dinh; duoc huong ché do phu cap luong; duoc biét 1y do moi khoan
khau trir vao tién luong; quyén dugc tam ¢ng tién luong theo thoa thuan hoac
theo quy dinh cta phap luat....

Nghia vu phai tuin theo quy dinh va sap xép, t6 chtc cua nguoi s dung
lao dong trong linh vyc tién lwong nhu duoc xép vao thang, bang lwong pht hop
trinh d§ chuyén mon, dugc giao dinh muc lao dong phu hop.

Qua nhiing phan tich trén, ta c6 thé ¢ cai nhin co ban nhat vé 1y luan tién
lwvong va nhitng quy dinh vé tién luong trong doanh nghiép. Tir khéi niém, y
nghia cua tién luong cho dén cac ndi dung phap luat vé tién luong, to chic thuc
hién phap luat vé tién luong. Tat ca cic co so trén 1a tién dé dé viing chic dé cac
nha 1am luét t6 chic xdy dung thanh cong hé thong twong ddi day du cac quy
dinh vé tién luong trong doanh nghiép.

Pé tim hiéu k§ hon vé qua trinh 4p dung cac quy dinh vé tién luong va thuc
tién 4p dung tai cac doanh nghiép nhu nao, em sé& tiép tuc trinh bay trong
chuong 2 cua khoa luan tét nghiép nay
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CHUONG 2: THUC TRANG THI HANH PHAP LUAT VE TIEN LUONG
TAI DOANH NGHIEP CO VON PAU TU NUOC NGOAI TAIl HP

1. Thuc trang phap luit vé tién lwong

Lan séng dau tu truc tiép nudc ngoai dang va sé "do bd" vao Viét Nam sau
chudi khing hoang lién hoan tir y té - dén kinh té - va xa hoi cta dai dich Covid-
19 trén pham vi toan cau. Trong béi canh d6, Viét Nam tré thanh diém dén dau
tu an toan va hap dan khi dap Gmg day du cac tiéu chi cua cac nha dau tu: kiém
soat t6t dich bénh covid-19, kinh té vi moé 6n dinh, méi trudng dau tu kinh
doanh thuan loi, ngudn nhan luc ddi dao va hop tac qudc té sau rong, ...

Thanh phé Hai Phong 1a mét trong nhimg diém dau tu dang duoc chu .
Chi trong 3 thang dau nam 2021, Hai Phong da thu hat duoc thém gan 1 ty USD
tién vbn dau tu. Trong do, téng von FDI thu hat dat 906,85 triéu USD, céc tén
tudi 1on trong sé cac du an dau tu nay co6 thé néi dén nhu: Tap doan LG (5,84 ty
USD), cong ty Bridgestone (1,2 ty USD), cong ty Pegatron (481 tri¢u USD), tap
doan USI (200 triéu USD), Kyocera (187 tricu USD),... cac du an nay da tao nén
co hdi viéc 1am cho hang nghin lao dong tai Hai Phong va cac dia phuong lan
can.

Vén dé viéc 1am néi chung va tién lwong noi riéng duoc bo luat Lao dong
Viét Nam ndm 2019 quy dinh cu thé tai Chuong 6, gobm 15 diéu vé cac van dé
tién luong. Pay duogc coi 1a nhitng chuan muc chung nhat dé khi xay dung chinh
sach tién lwong, 4p dung ché do tién luong tra cho nguoi lao dong, cac loai hinh
doanh nghiép déu phai nghiém tic tuan thu cac quy dinh nay.

1.1 Thuc trang ap dung tién lwong toi thiéu

Tai Viét Nam hién nay, mtc luong téi thiéu ving 1a muac thap nhéat 1am co
s& dé doanh nghiép va ngudi lao dong thoa thuan va tra luong, trong d6 mirc
luong tra cho ngudi lao dong 1am viéc trong diéu kién lao dong binh thuong,
bao dam du thoi gio lam viéc binh thuong trong thang va hoan thanh dinh mtc
lao ddng hoac cong viéc da théa thuan phai bao dam:

a) Khong thap hon mirc luvong tdi thiéu ving ddi véi ngudi lao dong lam cong
viéc gian don nhit;
b) Cao hon it nhat 7% so v&i mirc lwong téi thiéu ving ddi voi ngudi lao dong

lam cong viéc doi hoi nguoi lao dong da qua hoc nghé, dao tao nghé
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Theo quy dinh tai diéu 3, nghi dinh s6 90/2019/ND-CP thi mirc luong toi
thiéu theo ving nhu sau:

a) Vung I, muc téi thiéu 1a 4.420.000 dong/thang
b) Vuing II, muc téi thiéu 14 3.920.000 dong/thang
¢) Viung 111, mirc téi thiéu 1a 3.430.000 ddng/thang
d) Ving IV, muc téi thiéu 1a 3.070.000 dong/thang

Qua thuc té kiém tra va danh gia vé cong tac thyuc hién tién lwong tai cac
doanh nghiép, em thay tit ca cac doanh nghiép déu nghiém tic thuc hién quy
dinh ctia nha nudc vé mirc lwong ti thiéu ving. Mirc luong nay duoc sir dung
khi thuong luong ky két hop dong lao dong, 14 co so dé chi tra cac khoan phu
cap hodc 13 murc co ban dé dong BHXH cho nguoi lao dong ...

Ngoai ra, c6 truong hop doanh nghiép con ap dung chung 1 muc luong toi
thiéu ving cho tat ca cac chi nhanh cua minh véi muc luong téi thiéu cao nhat.
Vi du nhu sau:

Cong ty TNHH Sao Vang c¢6 tru s chinh tai Huyén An Lao, Hai Phong,
doanh nghiép nay thudc ving I voi mtc luong tdi thiéu 1a 4,420,000 VND. Tuy
nhién, doanh nghiép ndy con co rat nhiéu chi nhanh nam rai rac o cac dia
phuong khac nhu tai mot s huyén thuoc tinh Quang Ninh, Hai Duong va Thai
Binh, noi c6 mirc lwong téi thiéu 1a ving II hodc ving III, ving IV. Du vay
nhung doanh nghiép ap dung chung mic luong ving I cho tit ca cac chi nhanh
con lai. Pay 1a mot thuc hanh tét hon so véi yéu cau caa luat lao dong.

Mot van dé khac duoc quan tdm d6 1a mire luong trong diéu kién lao dong
nang nhoc doc hai. Néu theo quy dinh tai nghi dinh s6 49/2013/ND-CP (hét hiéu
luc): “Mitc lwong ciia céng viéc hodc chite danh cé diéu Kién lao dong ndang
nhoc, dgc hai, nguy hiém phdi cao hon it nhét 5%; céng viéc hogc chite danh c6
diéu kién lao déng dac biét ngng nhoc, dgc hai, nguy hiém phdi cao hon it nhat
7% so voi mure lwong cua cong viéc hogac chice danh co do phuc tap tuwong
dwong, lam viéc trong diéu Kién lao ddng binh thwong”. Thuc té doanh nghiép
déu rat vt va dé xac dinh xem trong don vi ciia minh, céng viéc nao 1a cong
viéc niang nhoc doc hai hodc dat biét ning nhoc doc hai dé tra luong dung quy
dinh, nhiéu doanh nghiép con viét don 1én S¢ lao dong dia phuong, cong thong

tin dién tr chinh phil dé tim kiém hd tro ... Bén canh d6, cling c6 mot vai sy ¢6
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khi ¢6 sy ap dung khac nhau ctia quy dinh nay din dén tinh trang ngiing Viéc tap
thé ctia cong nhan. C6 vi du nhu sau:

Doanh nghiép A 1a don vi 100% vdn dau tu nude ngoai, hoat dong trong
linh vuc gia cong gidy dép xuat khau. Cac cong doan chinh cua qua trinh gia
cong gdm: Cat => May => In => Lap Rap => Pong goi. Cong ty chi quy dinh
cong nhan lam cong doan In méi 1a nguoi lam cong viéc nang nhoc doc hai, va
ho duoc ap dung muc lwong cao hon 5% so véi lwong tdi thiéu ving

Doanh nghiép B 1a don vi 100% vén dau tu nudc ngodi, cong ty san Xuat
va xuat khau cac san pham quan 4o, may mic ra nudc ngoai. Cac cong doan
chinh cta qué trinh may gom: Cat => May => Péng goi. Doanh nghiép nay lai
xac dinh May 1a cong viéc ning nhoc doc hai, nén tat ca nhirng cong nhan may
déu dugc ap dung mie luong cao hon tbi thiéu ving.

Hai doanh nghiép A va B ¢ gan nhau, khi ma cong nhan May cta B duoc
xac dinh la cong viéc nang nhoc doc hai, trong khi cong nhan May cua A lai
khong dugce huong, cho nén di din dén tinh trang cong nhan cia A ding viéc
doi quyén loi. Luc nay A da phai rat vat va dé xac dinh cong viéc d6 c6 phai 1a
nang nhoc hay khong va mai ca chinh quyén dia phuong vao lam viéc. Sau khi
xac dinh xong, cong nhan may cua A dugc huong thém 5% so vé1 muc luong
ti thiéu vung, lic nay cong nhan cia cic bo phan khac ciing dung viée doi
hudng thém 5% vi cong nhan 1ap luan rﬁng ho cling lam viéc Vit va, thao tac
may moc lién tuc, cong viée cang thang, anh huong dén stc khoe... Lac nay A
lai phai 1an nita xac dinh xem cong viéc d6 c6 phai 1a ning nhoc doc hai hay
khéng, va 1an nay, A d3 xac dinh lai toan bo cac cong doan tai nha may cua
minh, két qua la 80% cong nhan dang lam cac cong viéc nang nhoc doc hai,
20% khong phai vi ho 1a nhan vién van phong, nghiép vy, trg 1y, bao vé ... pé
hai hoa giita nhitng céng nhan voi nhau, ban ldnh dao doanh nghiép A da quyét
dinh 100% cong nhan cua minh dugc huong thém 5% tro Cép nang nhoc doc
hai. Ttr d6 c6 thé thay, quy dinh cia nghi dinh 49/2013 d3 lam doanh nghiép kha
dau dau dé giai quyét.

Dé giai quyét van dé nay, quoc hoi da thong qua Bo luat lao dong nim
2019, chinh thtrc c6 hiéu lyc ngay 01/01/2021 thay thé luat nim 2012, cung véi
d6 1a cac vian ban hudng dan thi hanh méi thay thé nghi dinh s6 49/2013/ND-CP
vé muc luong ctua nguoi lao dong lam viéc trong diéu kién lao dong nang nhoc
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doc hai nguy hiém hoac dic biét ning nhoc déc hai nguy hiém. Hién tai trén
thuc té van con ton tai hai hinh thirc ap dung vé mirc lwong tdi thiéu ving nhu
Sau:

Hinh thirc 1: Doanh nghiép giit nguyén 5% tién nang nhoc doc hai cho tat ca cac
nhan vién nhu quy dinh cii vi d6 1a mét thyc hanh tét, cao hon so v&i yéu cau
cua luat, ¢o lgi cho nguoi lao dong.

Hinh thirc 2: Bo quy dinh cong viéc nang nhoc doc hai dugc thém 5% cao hon
so véi lwong toi thiéu vi Nghi dinh 49/2013 da hét hiéu luc.

Tuy diéu kién ting doanh nghiép, nén di co su ap dung khac nhau nhu
trén. Nhung nhin chung, cac doanh nghiép van dép tng duoc yéu cau cia phap
luat vé luong téi thiéu ving.

1.2 Thuc trang vé xy dung thang lwong, biang lwong, dinh mirc lao dong
1.2.1 Xay dung thang lwong, bang lwong

Két cAu cua bang luong bao gdm: Ngach luong, thé hién muc do phuc tap
va yéu cau khac nhau vé trinh d6 chuyén mon, nghiép vu cia ngudi lao dong.
Trong mdi ngach luong c6 mot sé bac lwong duge xac dinh dya vao mic do
phtic tap cua cong vieéc. Ung véi mdi bac 1a mot hé s6 muac luong. Hé s6 muc
luong cua bac cao nhat trong bang luong duoc goi 1a boi s6 cua bang luong do.

Trong céc doanh nghiép c6 von dau tu nude ngoai thudc Khu vuc san xuat
kinh doanh, bang luong duoc xay dung cho cac nhom ddi tuong sau:

1. Chtric danh 1anh dao (quan ly, trudng phong)

2. Lao dong chuyén mon, nghiép vu (k¥ su, chuyén vién),
3. Lao dong thtra hanh phuc vu (trg 1y, thu ky)

4. Lao dong truc tiép san xuat

Thang luong, bang luong trong doanh nghiép duoc ap dung dé lam can cu:
Thoa thuan muc tién luong trong giao két hop dong lao dong; Xac dinh don gia
tién luong, thuc hién ché do nang bac luong theo thoa thuan trong hop dong lao
dong va thoa udc lao dong tap thé; Trich ndp va huong cac ché do bao hiém xa
hoi, bao hiém y té theo quy dinh cua phap luat; Tra lwong ngirng Viéc cing céac
ché d¢ khac theo quy dinh caa phap luat lao dong; Giai quyét cac quyén loi khac
theo thoa thuan cua 2 bén va theo quy dinh ctua phap luat lao dong.

Theo quy dinh tai diéu 93, BLLD 2019, doanh nghiép dugc chi dong xay
dung thang bang luvong va chi phai:
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- Tham khao ¥ kién cuaa to chic dai dién nguoi lao dong tai co s ddi véi noi co
t6 chtrc dai dién ngudi lao dong tai co s6;
- Cong bd cong khai tai noi lam viée truge khi thuc hién
1.2.2. Xay dung dinh mirc lao dong

Nhu phan 1 ching ta da biét: Dinh mirc lao dong 14 nhitng quy dinh vé sb
lwong hodc khéi lugng, san lugng, chat lugng san pham (cong viéc, dich vu...)
twong Gng véi Mot Iuwgng thoi gian lao dong, ap dung cho nhiing nhom cong
viéc, lao dong nhat dinh trong pham vi cu thé. Binh mic lao dong duoc xay
dung phu hop Vvéi cong viéc, cong doan va toan by qua trinh lao dong can ctr
vao trinh d6 ctia ngudi lao dong, tiéu chuan lao dong va yéu cau cong viéc. Pinh
mtc lao dong 1a co sd quan trong dé xay dung ké hoach lao dong, té chirc, quan
li lao dong va tinh toan muc tra lwong cho nguoi lao dong

Trén thuc té, rat it doanh nghiép xay dung dinh murc lao dong. Néu co, thi
d6 chi 1a mot van ban trén gidy ma hiém khi ap dung. C4i ma doanh nghiép quan
tam la trong thot gian do, ho 1am ra bao nhiéu san phém, c6 dat sb luong va chét
luong hay khong ... diéu nay khac nhau hoan toan so v&i dinh mic lao dong.

Lay vi du tai doanh nghiép san xuat giay dép gia cong xuat khau tai Hai
Phong. Doanh nghiép nay c6 khoang 3,000 lao dong, thoi gian lam viéc trung
binh 13 8 gio/ngdy va 48 gio/tuan. Trong doanh nghiép c6 bo phan tén 1a IE
(Industrical Engineer) hoic goi 1a bo phan Céng trinh, c6 trach nhiém thiét dat
muc tiéu san xuat trong ting thoi gian, thoi diém, thoi gian can thiét dé san xuat
luong san pham dé ra va s6 lugng nhan lyc can thiét dé hoan thanh muc tiéu do.
Vi du trong thoi gian 8h, 1 chuyén 10 ngudi phai lam ra 100 d6i giay, tham chi
khi ma don hang nhiéu, cong nhan budc phai lam thém gid tir 1-5 tiéng dé hoan
thanh muc tiéu chung vé sb luong, thoi gian xuat hang. Cong nhan phai 1am viéc
trong trong nhiéu gio, trong thoi tiét nong bic va ap luc vé sé luong san pham
s& dan t6i anh huong khong t6t dén siuc khoe cho chinh ban than ho. Mic du
cling c6 ké hoach san xuat, sé ngudi, thoi gian 1am viéc, dinh mac san pham ...
nhung khong phai la dinh mtc lao dong theo quy dinh tai bo luat lao dong. Véi
tu cach 13 ngudi st dung lao dong, ho luén mudn tan dung tdi da strc lao dong
va may moc dé 1am ra nhiéu san pham, ting loi nhuan ma d3 bé qua budc
nghién ctru xay dung dinh mirc lao dong, ép budc nguoi lao dong lam viéc theo
yéu cau ctia minh ma ngudi lao dong khong duoc tir chdi. Trong khi Nha nudc
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chi quy dinh nguyén tac va huéng dan phuong phap dé cac doanh nghiép tu xay
dung thang bang luong va dinh mirc lao dong nham 1am co s& ki két hop dong
lao dong, thoa udc lao dong tap thé, xac dinh don gia tién luong va tra luong
cho ngudi lao dong, nhung khong quy dinh chi tiét phuong phap cu thé dé xay
dung dinh muc lao dong hop 1y, khoa hoc nén thuc té da dan dén nhiéu doanh
nghiép khong thuc hién xay dung. Cong tac thanh tra, kiém tra vé van dé nay
cling khong thuong xuyén, nén khong it doanh nghiép tuy tién vi pham chinh
sach phap luat tién luong, gay thiét hai hoac anh huéng dén quyén loi hop phap
cua nguoi lao dong.

1.3. Thuc trang trién khai viéc thi hanh quy dinh phu cap lwong

Phu cip luong 1a khoan tién bd sung vao tién luong co ban nham bu dép
nhitng yéu t6 chua dugc tinh dén hoic tinh dén chua day du khi xac dinh tién
lwong theo cong viée hodc chirc danh ciia nguoi lao dong. Ché do phu cap luong
cua nguoi lao dong do nguoi st dung lao dong va nguoi lao dong thoa thuan ghi
trong hop déng lao dong, thod udc lao dong tap thé va dugc cu thé hoa trong cac
quy ché ndi bd cta don vi nhu quy ché tién lwong, quy ché tra thudng.

Phu cép lvong 1a b phan cAu thanh ché do tién lwong cua nguoi lao dong,
c6 tac dung bd sung, hoan thién va hop li hon tién luong ciia ngudi lao dong.
Ngoai viéc bao dam cong bang, binh dang trong viéc tra luong, phu cép luong
con c6 tac dung dong vién, khuyén khich, thu hat nguoi lao dong lam viéc &
nhimg nganh nghé, dia ban... khé khin, gop phan thuc hién c6 hiéu qua chinh
sach phan cong lao dong xa hoi trong pham vi nganh, dia phuong va toan qudc.

Trén thyuc té, theo ghi nhan tai doanh nghiép c6 von dau tu nudc ngoai,
thuong c6 cac loai phu cap sau day:

1. Phu cip tham nién: 12 khoan phu cdp duoc tra cho nguoi lao dong 1am viéc
lién tuc nhiéu nam tai Mot co quan nao d6. Khoan phu cip nay c6 ¥ nghia
khuyén khich ngudi lao dong gan bo vai nghé, véi co quan dang lam viéc.

2. Phu cip chirc vu: nham bu dip cho nhitng nguoi lao dong vira truc tiép san
Xuat hodc 1am cong tac chuyén mon nghiép vu vira kiém nhiém cong tac quan ly
khong thudc chirc vu lanh dao, b6 nhiém, hodc 1am nhitng cong viéc doi hoi

trach nhi€ém cao nhung chua xac dinh dugc trong muc luong.
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3. Phu cap ning nhoc, ddc hai, nguy hiém: duoc ap dung ddi véi nguoi 1am
nghé hoic cong viéc c6 diéu kién lao dong doc hai, nguy hiém ma chwa xac dinh
trong murc luong.
4. Phu cap ngoai ngit: 12 khoan tién ma doanh nghiép chi tra thém cho nhiing
lao dong biét ngoai ngit trong don vi ctia minh, nham khuyén khich moi nguoi
tham gia hoc ngoai ngir. Mtc phu cap s& tuy vao niang luc cua ting ngudi va
dua theo quy dinh cta ndi bd cong ty

Céc loai phu cap ké trén thudng s& dugc cong vao vai tién luong trong hop
dong dé 1am co so tinh dong BHXH va tinh tién lam thém gio. Ngoai cac loai
phu cép trén, tiy theo ting doanh nghiép con cé cac loai phu cip khac dé thu
hut va khuyén khich nguoi lao dong nhu: phu cdp chuyén can; phu cap hiéu qua
cong viéc; phu cap com; nha tro, con nho; phu cap ky thuat ...
1.4. Thuec trang chi tra lwong
1.4.1 Céac hinh thirc chi tra

Néu nhu trudc Kia, doanh nghiép véi tu cach 1a nguoi st dung lao dong
quyét dinh hinh thtc thic tra luong thi tir 01/01/2021, hinh thuc tra luong do hai
bén 1a nguoi st dung lao dong va nguoi lao dong thoa thuan lua chon. Hién tali,
theo nhu tim hiéu thi gan nhu da s6 cac doanh nghiép c6 von dau tu nudc ngoai
hoat dong trong linh vuc gia cong gidy dép va may mic déu tra lvong theo hinh
thire thoi gian va tra lwong theo thang. Ngoai ra con mot sd rat it doanh nghiép
s& lya chon tra lwong theo san pham.
a) Tra lwong theo thoi gian

Nhu ching ta da biét, tra luong theo thoi gian 1a mdt hinh thirc don gian, dé
ap dung cho moi doanh nghiép. Bé tinh ding luong cho ngudi lao dong theo
hinh thtrc nay thi hai van dé can duoc quan tam 13 sb gid ngay viéc (gio cong) va
phuong phép tinh luvong.

% Gio lam viéc

Gio lam viéc dugc thong thuong dugc quy dinh nhu sau:
- Gio 1am viéc binh thuong 13 08 gio trong mot ngay va 48 gid trong mot tuan
(tir thr 2 dén hét thir 7)
- Lam thém gio. Ngudi st dung lao dong co thé sip xép ngudi lao dong lam

thém gid vao ngay thuong va vao ngay nghi hang tuan hoic ngay nghi I8
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Theo quy dinh cua phap luat, nguoi st dung lao dong dugc st dung nguoi
lao dong 1am thém gid khi dap Gng day du cac yéu cau sau nhu: Phai duoc su
ddng ¥ cuia ngudi lao dong; Bao dam sb gior lam thém cia ngudi lao dong khong
qua 50% s6 gio lam viéc binh thudng trong 01 ngay; trudng hop ap dung quy
dinh thoi gio 1am viée binh thuong theo tuan thi tdng sé gio lam viéc binh
thuong va sé gio 1am thém khong qua 12 gid trong 01 ngay; khong qua 40 gio
trong 01 thang;

Tuy nhién hién tai da sé cic doanh nghiép déu chua tuan tha vé thoi gian
lam thém, nodi cach khac, thoi gian lam vi¢c cia nguoi lao dong déu vuot xa
muc ma phap luat quy dinh. Theo nhu thuc té em da di kiém tra va danh gia
murc d tudn thi cta nha may, c6 doanh nghiép sap xép cho cong nhan lam toi
5,5 tiéng trén mot ngdy, va rat nhiéu truong hop ¢ thoi gian lam viéc 1én téi 72-
100 tiéng trén mot tuan (bao gom ca thoi gian lam viéc binh thuong va thoi gian
lam thém)

% Phwong phap tinh lwong
Tién luong theo thoi gian duoc tra cho nguoi lao dong hudng luong theo thoi
gian, can clr vao thoi gian lam viéc theo thang, ngdy, tuan, gio cu thé nhu sau:
- Tién luong thang duoc tra cho mot thang lam viéc;
- Tién lvong tudn duoc tra cho mot tuan 1am viéc. Truong hop hop ddng lao
dong thoa thuan tién lwong theo thang thi tién lwong tuan duoc xac dinh bang
tién lvong thang nhan vai 12 thang va chia cho 52 tuan;
- Tién luong ngay duoc tra cho mot ngay lam viéc. Truong hop hop dong lao
dong thoa thuan tién luong theo thang thi tién luong ngay dugc xac dinh bang
tién luong thang chia cho sd ngdy lam viéc binh thuong trong thang theo quy
dinh cua phap ludt ma doanh nghiép lua chon. Truong hop hop dong lao dong
thoa thuan tién luong theo tuan thi tién luong ngay duoc xac dinh bang tién
lwong tuan chia cho s ngay lam viéc trong tuan theo thoa thuan trong hop dong
lao dong;
- Tién luong gio duoc tra cho mot gior lam viée. Truong hop hop ddng lao dong
thoa thuan tién luong theo thang hoic theo tuan hoic theo ngay thi tién lwong
gio dugc x4c dinh bang tién lwong ngay chia cho sé gio 1am viéc binh thuong

trong ngay.
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Trén thuc té, trong doanh nghiép dang ton tai hai phwong phap tinh lwong
nhu sau:

Phuong phép 1:

Luong thang = [Luong + Phu cap (néu c6)]/ ngay céng chuan cia thang * sd
ngay lam viéc thyc té trong thang

Trong d6, ngay cong chudn 1a ngdy cong hanh chinh trong thang. Vi du
mot doanh nghiép quy dinh nhan vién di lam tir thir 2 dén thtr 7. Thang 3 ¢6 31
ngay va 4 ngay chu nhat thi ngdy céng chuan duoc xac dinh 1a 31-3 = 27 ngay.

Theo cach tinh nay, lwong thang thudng 1a con sé ¢b dinh, chi giam xudng
khi nguoi lao dong nghi khong huong luwong. V&i hinh thac tra lwong nhu nay,
nguoi lao dong khong bi ban khodn vé mic thu nhap cia minh trong mdi thang
boi s6 tien trir cho mdi ngay cong khong lwong 1a ¢b dinh, nghi bao nhiéu ngay
thi bi trir bay nhiéu tién trong trudng hop khong co bién dong vé luong va ngugc
lai, thang nao di lam du ngay theo quy dinh thi huong du mac tién luong
Phuong phép 2:

Luong thang = [Luong + Phuy cap (néu co)]/ 26 * s6 ngay lam viéc thuc té
trong thang

Theo céch tinh nay, luong thang khong con 1a con sb ¢b dinh vi ngay cong
chuan hang thang khac nhau. Vi c6 thang c6 28, 30, 31 ngay nén ngay cong
chuan s& lan luot 13 24, 26 va 27 ngay. Ta c6 vi du sau:

Thang 3 ndm 2021 c¢6 31 ngay trong d6 c6 4 ngay chu nhat, sé ngay cong
di 1am 1a 27 ngay. Doanh nghiép tra cho anh A véi s tién 1a 5 triéu/thang, trong
do A di lam du 27 ngay cong:

« Néu tinh luong theo phwong phap 1, s6 tién luong cua A sé 1a:
5,000,000/27*27 = 5,000,000 (VND)
« Néu tinh luong theo phwong phap 2, s6 tién luong cua A s& 1a:
5,000,000/26*27 = 5,192,307 (VND)

Vay hai cach tinh luong s& cho ra hai két qua khic nhau, viéc lya chon
phuong phap tinh luong nhu nao s€ do doanh nghiép lua chon va ghi vao noi
quy hoac thoéa udc lao dong.

b) Tra lwong theo san pham
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Luong theo san pham 1a hinh thirc tra lwong ma ngudi sir dung lao dong
thuc hién cho ngudi lao dong can cr vao sb luong, chat lwong san pham ma
ngudi st dung lao dong yéu cau ngudi lao dong 1am ra va don gia san pham
dugc giao. Yéu cau bat budc dé thuc hién tra luong theo san pham 1a nguoi sir
dung lao dong phai xdy dung dinh mirc khoan san pham cho ngudi lao dong
trong mot don vi thoi gian nhat dinh va xac dinh don gié tién luong trén mot don
vi san pham. Tién luong cta ngudi lao dong s& phu thudc tryc tiép vao sb luong
san pham hop 18 ma ho dd san xuit ra va dugc ngudi sir dung lao déng chap
nhan va don gia tién lvong ma nguoi st dung lao dong ap dung vao san pham
d6. Néu nguoi lao dong lam nhiéu san pham, don gia cang cao thi tién luong cua
ho cang cao.

Tién luong theo san pham ciing dugc tra theo dinh ky thoi gian, c6 thé theo
ngay, thang hodac nam, tuy nhién thong thuong la theo thang lam viéc ctia nguoi
lao dong. Cac loai tra luong theo san pham bao gém: Luong theo san phan truc
tiép ca nhan va luong theo san pham tap thé:

e Céch tinh va tra luong theo san pham.
- Céach tinh tién lwong theo san pham tryc tiép ca nhan dugc ap dung theo cong
thure sau:
Luong san pham = s luong san pham hoan thanh * don gia san pham
Trong d6: Pon gia san pham dugc tinh gia tién tinh trén mot don vi san pham.
- B6i véi tién luong theo san pham tap thé:
Luong theo san pham = S6 lugng san pham hoan thanh chung cta tap thé * don
gia.
2. Thuc trang trién khai cac quy dinh vé tién thwéng

Tién thudng duoc hiéu 1a khoan thu lao bd sung cho tién lwong dé tra cho
nhitng yéu t6 méi phat sinh trong qua trinh lao dong (ting nang suét lao dong,
tiét kiém nguyén vat liéu, sang kién...) chua tinh dén trong mirc luong theo chirc
danh hoic theo cong viéc. Viéc thuong cho nguoi lao dong hay khong 1a quyén
ctia nguoi st dung lao dong. Can ctr chung dé xac dinh tién thudng cho nguoi
lao dong 1a két qua san xuat kinh doanh hang nam cta ngudi s dung lao dong
va mirc 46 hoan thanh cong viéc cta ngudi lao dong. Nhitng van dé cu thé nhu
nguyén tic, cac truong hop, tiéu chuan, thoi gian, muc, cach thac, nguon kinh
phi thuc hién... thuong s& dugc quy dinh trong quy ché thuéng cia doanh
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nghiép. Ciing c6 trudng hop, tién thuong caa nguoi lao dong sé duoc thoa thuan
ghi trong théa udc lao dong tap thé hodc hop dong lao dong cua hai bén. Nhin
chung, c6 mét s6 khoan thuong phd bién nhu sau:

a. Thwéng hoa hdng hay con dugc goi 1a tién hoa hong: La khoan ma nguoi
mua hodc ngudi ban sé duoc thuong théng qua cac hoat dong mua ban, trao doi
hang hoa néu nhu dap ung dugc nhiing thoa thuan caa cac bén lién quan. Tién
hoa hdng s& duoc tinh bang don vi phan trim trong don hang da hoan thanh giao
dich, nhan vién ban hang s& dugc thanh toan khoan tién nay khi co cac giao dich
don hang thanh céng hoic bang hinh thuc khac tuy vao su quy dinh cia doanh
nghiép hoic su thoa thuan gitta d6i bén. Nhin chung, tién hoa hong chinh 1a cach
ma doanh nghi¢p thudéng cho nhan vién cua minh.

b. Thuéng sang kién: 1a khoan tién thuéng cho can bd cong nhan vién cua
doanh nghiép minh dé ghi nhan va t6n vinh 1 cach 1am hay mot phuong phap
sang tao, cO ¥ nghia quan trong, dong gop tich cuc vao su nghiép phat trién cua
doanh nghiép

¢. Thuwdng cudi nim: hay con goi 1a thudng thang thir 13, 12 khoan thuéng danh
cho ngudi lao dong vao dip trudc té nguyén dan hang nim, nham khuyén kich
nguoi lao dong. Khoan tién thudng nay thudng tinh theo thang, néu 1 cong nhan
lam da 12 thang cho nguoi s dung lao dong thi s€ dwoc hudng du 1 thang
luong co ban. Néu cong nhan khong lam d nam thi s& duoc chia theo ty I¢ sd
thang. Néu cong nhan méi chua duoc ky hop dong chinh thirc thi s& khong nhan
dugc khoan tién thuong nay. Khoan tién thuong nay dua theo tién luong theo
hop dong lao dong cua mdi ca nhan nguoi lao dong(khong bao gom cac khoan
tro cap) nén sb tién s& khac nhau, khong ai gidng ai. Tuy doanh nghiép c6 thé
thuong 1 thang luong, c6 doanh nghiép thudng 12 thang lwong tiy két qua san
xuat kinh doanh cua doanh nghiép. Py 1a khoan thudéng ma ciing gy ra nhiéu
su tranh chap trong mot s6 doanh nghiép

d. Thwéong ngay 1&: 13 mot khoan tién ma dugc ngudi lao dong dugc thuong
nhan dip cic ngay 18 Ién trong nam hodc ngay ki niém caa cong ty. Mot s6
doanh nghiép s& tién hanh thuong nhéan dip ngay qudc té lao dong 1/5 hing nam
hodc thudng ngay Quéc Khanh 2/9

e. Thuwdng san hrong/ning suat: La khoan tién thuong duoc trao cho ngudi lao
dong khi ho hoan thanh s lugng san pham vuot chi tiéu dé ra caa doanh nghiép,
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thuong thi khoan tién thudong nay duoc ap dung ddi véi nguoi lao dong huong
lwong theo thoi gian va s& dugc tra cung ky chi tra lvong hing thang
f. Thwéng nhén tai/giéi thiéu ngwoi méi: La khoan tién gan day moi xuat hién
trong bdi canh cac doanh nghiép 6 at mo ra trong khi lai thiéu luc lugng lao
dong. Do can sb lugng 16n lao dong nén doanh nghiép khuyén khich cac cong
nhan vién ctia minh gigi thiéu ban beé, ngudi than quen dén lam viéc trong doanh
nghiép. Thuong thi khoan tién thudng nay duoc trao khi ngudi dugc gidi thiéu
da duoc ky hop ddng chinh thic

Qua khao sat danh gia viéc thuc hién cac quy dinh vé tién thuong cua cac
doanh nghiép c6 von dau tu nudc ngoai tai Hai Phong, nhan thiy vé co ban thi
cac doanh nghiép ap dung mot s khoan thuang phé bién nhu thuong sang kién,
thuong san lugng va thuong cudi nam. Ching ta c6 thé phan tich khoan thuong
pho bién nhat 1a thuong cudi nam nhu sau: Doanh nghiép H c6 vén dau tu cia
Nhat Ban v4i nganh nghé 1a gia cong, san xuat va lap rap Robot xuat khau, try
SO cua cong ty dat tai khu cong nghi¢p Nomura Hai Phong. Cong ty quy dinh,
néu cong nhan 1am du 12 thang trong mot nam s& duoc thuong 12 thang luong
co ban theo hop dong lao dong, tién thuong duoc tra vao trudc dip nghi tét
Nguyén dan hang nim. Néu céng nhan khong 1am du thang thi tién thuong sé
dugc tinh theo ty & s thang 1am viéc tai cong ty.
- Cong nhan A, mirc luong co ban theo hop dong lao dong 1a 5,000,000 VND,
cong nhan ndy vao cong ty tir thang 1/2018 dén nay. Tinh dén hét thang 12 nim
2020 thi cong nhan ndy da lam viéc tai cong ty 2 nam. Vay tién thuong cudi
nam cua cong nhan A dugc tinh nhu sau:

5,000,000/12*12*12= 60,000,000
- Cong nhan B, vao cong ty tr thang 7/2020 véi mirc lvong co ban theo hop
dong lao dong 1a 5,000,000 VND. Tinh dén hét thang 12 nim 2020, cong nhan
nay da lam viéc tai cong ty 6 thang. S6 tién thuong cudi nam cua B sé 1a:

5,000,000/12*6*12 = 30,000,000

Tién thudng co tac dung kich thich manh m& ngudi lao dong phan dau va
sang tao trong qua trinh lao dong, bao dam su céng bang trong linh vuc tra
luong... Trén thyc té hién nay, nhiéu doanh nghiép da sir dung tién thudong nhu
chién lugc dé 6n dinh lyc lugng lao dong tai chd, thu hut ngudi lao dong giodi va
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phat trién vé chat luc luong lao dong trong don vi, tao loi thé canh tranh trén thi
truong.

3. Thuc trang ap dung quy dinh vé cac khoan khau trir lwong

3.1. Cac khoan trir BHXH bit buac

Khoan 2 Diéu 89 Luat Bao hiém xa hoi 2014 quy dinh tién luong thang
dong BHXH bat budc bao gom nhitng khoan sau: Muc luong; Phu cip luong;
Céc khoan bo sung khac theo quy dinh cta phép luat vé lao dong.

a. Mirc lwong thang déng BHXH béit bugc téi thiéu nim 2021.

Theo Piém 2.6 Khoan 2 Piéu 6 Quyét dinh 595/QD-BHXH ngay
14/4/2017 thi Mtc tién luong thang dong BHXH bat budc téi thiéu quy dinh
nhu sau:

- Véi nguoi lao dong 1am cong viéc hodc chic danh gian don nhét trong diéu
kién lao dong binh thuong: Khong thap hon murc luong téi thiéu ving tai thoi
diém dong.

- V61 nguoi lao dong lam cong viéc hoac chic danh doi hoi lao dong qua dao
tao, hoc nghé: Cao hon it nhat 7% so véi mirc lwong tdi thiéu vung.

- Véi nguoi lao dong 1am cong viéc hodc chac danh trong diéu kién lao dong
nang nhoc, doc hai, nguy hiém: Cao hon it nhat 5% so véi muc luong cta cong
viéc hoic chirc danh c6 do phuc tap twrong duwong, lam viée trong diéu kién lao
dong binh thuong.

- V6i nguoi lao dong 1am coéng viéc hodc chic danh trong diéu kién lao dong
dac biét nang nhoc, doc hai, nguy hiém: Cao hon it nhat 7% so véi mac luong
ctia cong viéc hoic chic danh co do phirc tap tuong duong, 1am viéc trong diéu
Kién lao dong binh thuong.

Hién nay, luong tdi thiéu ving ndm 2021 van s& duoc thuc hién theo Nghi
dinh 90/2019/ND-CP ctia Chinh phu.

b. Mikc lwong thang dong BHXH bit budc toi da nim 2021

Muc luong dong BHXH t6i da bang 20 thang lwong co sa. Hién nay, mic
lwong co s6 1a 1,49 triéu dong/thang theo Nghi dinh 38/2019/NP-CP ctia Chinh
pht. Nhu vay, mic luong thang cao nhat dé tinh mirc dong BHXH bat budc =
20 x 1,49 = 29,8 triéu dong/thang.

Trén dia ban Hai Phong, van con mét s doanh nghiép chua thuc sy thuc
hién nhitng quy dinh vé déng BHXH nhu khong dong BHXH hoic ¢b y khong
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dong da mac tién lwong 1am can cr dong BHXH. Vi du nhu sau, ¢6 mot doanh
nghiép gia cong gidy dép xuit khau c6 vén dau tu Dai Loan trén dia ban huyén
Tién Lang. Cong ty nay chi déng BHXH cho nhitng ngudi da gin bo 1au dai véi
cong ty, vi du nhu nguoi lam da viéc tr vai nam tré 1€n, hoac nhitng nguoi la
can bo quan 1y ciia cong ty méi dugc tham gia Bao hiém. Tinh trang nay rat pho
bién tai cac doanh nghiép gia cong nho 1&, c6 tru SO tai cac ving ndng thon. Cac
doanh nghiép nay muén tan dung téi da ngudn lao dong tai dia phwong ciing nhu
khu vuc 1an can, tan dung muc chi phi lao dong ré dé hoat dong va tron dong
BHXH dé tiét kiém duoc mot khoan tién cho doanh nghiép. Trong khi, dic diém
ciia ving ndng thon, ving sau ving xa 1a noi ma trinh d6 hiéu biét cua cong
nhan vé BHXH con han ché, cong nhan da sé 1a ngudi dia phuong, tré em hoic
nguoi trung tudi nén ho chap nhan di lam dé c6 thu nhap ma khong can dong
bao hiém. Ngoai ra, co quan quan 1y dia phuong thi khong thuc sy theo ddi sat
xa0, khong thudng xuyén kiém tra nén di tao thuan loi cho cac doanh nghiép
“lam mua 1am gié”, 1am anh huong rat 16n dén quyén loi ngudi lao dong.
3.2. Cac khoan trir doan phi cong doan

Poan phi cong doan 1a khoan tai chinh cong doan do nguoi lao dong tham
gia to chirc cong doan co sd dong. Chi nhitng nguoi lao dong gia nhap to chirc
cong doan méi phai dong khoan phi nay. Theo hudng dan tai diéu 23, quyét
dinh s6 1980/QD-TLD, Murc déng doan phi cong doan bang 1% tién luong lam
can cir dong BHXH theo quy dinh cua phéap luat vé BHXH, nhung téi da chi
bang 10% murc luong co so.
L4y vi du, mot cong nhan 1am viéc trong diéu kién lao dong binh thuong, thudc
vung I, céng nhan nay dugc doanh nghiép dong BHXH bang voi mirc lwong toi
thiéu ving 1a 4,420,000. Vay s tién doan phi phai nop 1a: 4,420,000 x 1% =
44,2000 VND

Muc dong tbi da chi bang 10% mic luong co sd, theo quy dinh tai Nghi
dinh 38/2019/ND-CP vé muc luong co sd d6i Véi can bd cong chire, vién chirc
va lyc lugng vii trang thi mic lwong co sé nam 2021 1a 1.490.000 dong/thang.
Vay muc dong doan phi cong doan tbi da 1a: 1,490,000 x 10% = 149,000 VND

Thuc té tai Hai Phong, rat it doanh nghiép trich 1% tién lwong 1am can ct
dong BHXH dé dong doan phi cong doan ma sé& ap dung mot mirc chung cho tat
ca ngudi lao dong trong doanh nghiép ctia minh. Vi du tai mdi ky tra luong
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thang, cong ty théng nhét trich 50,000 cua tat ca nhan vién dé dong vao doan phi
cong doan thay vi 1% mirc luong 1am cin ctr dong BHXH. Mic du sé tién dong
doan phi 1a khong dung quy dinh, nhung cong doan cép trén/ co quan quan 1y
nha nudc vé cong doan van chap nhan dé doanh nghiép thu sb tién nay dan dén
tinh trang doan phi cong doan khong dugc thu theo dung quy dinh cta phap luat.
3.3. Cac khoan khau trir do vi pham ky luat, thai han baoe truéc khi cham
dirt HPLD trai luat

a) Khau trir do chAm dit HPLD trai luat

Hop dong lao dong 1a co so phap 1y 1am phat sinh QHLD ca nhan giita
nguoi lao dong va ngudi sir dung lao dong. Sau khi ky két hop dong lao dong,
nhitng thoa thuan vé quyén va nghia vu ma cac bén da ky két s& co gia tri rang
budc dbi vai mdi bén. ngudi lao dong va ngudi sir dung lao dong phai tuan theo
nhitng quy dinh cua phap luat lao dong va nhiing thoa thuan trong hop dong lao
dong. Tuy nhién, trong qua trinh thuc hién c6 thé c6 nhirng hanh vi vi pham hop
ddng lao dong, hoic dién ra khéng theo dung nhitng thoa thuan ma cac bén da
cam két trudc d6 dan dén phai bdi thuong thiét hai. Vi vay, khi thuc hién hop
dong lao dong, néu ngudi lao dong vi pham don phuong cham dut hop dong lao
dong trai phap luat thi phai c6 nghia vu bdi thuong nhiing thiét hai twong tng
muc do vi pham.

Theo dinh nghia tai diéu 39, BLLD 2019, don phuong cham dut hop dong
lao dong trai luat 1a trudng hop chiam dat hop dong lao dong khong dang quy
dinh tai cac diéu 35, 36 va 37 cua Bo luat nay. Theo quy dinh nay, nguoi lao
dong don phuong cham dut hop dong lao dong trai phap luat 1a truong hop don
phuong cham dit khdng ding ciin cir chAm dit hoic vi pham thoi gian bao
trude.

Theo quy dinh tai diéu 40, BLLD 2019, khi don phwong chidm dut hop
dong lao dong trai luat, ngudi lao dong phai bdi thuong cho nguoi st dung lao
dong nhitng khoan tién sau:

« Nira thang tién luong theo hop ddng lao dong;

« Khoan tién twong wng V&i tién lwong theo hop ddng lao dong trong nhiing
ngay khong bao trudc (néu vi pham thoi han bao truéc);

« Chi phi dao tao (trudng hop nguoi lao dong dugce dao tao nghé tir kinh phi cia
nguoi st dung lao dong).
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Hién nay, theo nhu tim hiéu va thuc té kiém tra cic doanh nghiép trong
chudi cung ung cua don vi em dang cong tac thi quy dinh nay chua duoc thuc su
tuan thu. Céc trudng hop ngudi lao dong don phwong cham dut hop dong lao
dong vi pham thoi han bao trudc 1a tinh trang rat phd bién. Thuc té thi nguoi lao
dong co thé chi can bao trudc miy ngay trudc khi cham dat HPLD hoac tham
chi ¢6 trudng hop khong bao gi hét ma ty nghi viéc. Poi véi cac truong hop nay,

cac doanh nghi¢p cling c¢6 cac cach xur Iy khac nhau:

Truong hop 1: Trir tién lwong nhitng ngay khong bao trudc

Cong nhan A lam vi¢c theo HDLD c¢6 thoi han 1a 1 nam. Ngay 1/5/2021,
cong nhan A di viét don xin nghi va ndp nén bo phan nhan su. Theo quy dinh
thi cong nhan nay s& phai lam hét ngay 30/5/2021 (30 ngay) méi duge coi 1a
cham dit HPLD dtng luat. Tuy nhién, cong nhan nay chi lam dén hét ngay
15/5/2021 thi tu ¥ nghi viéc. Truong hop ndy, nhan sy sé tinh s ngay khong
bao con lai va trir vao tién lwong nhitng ngay céng nhan da lam viéc cho cong ty
(tur 1/5-15/5)
Truong hop 2: Giir lai khoan tién ma nguoi lao dong da 1am viéc trude khi nghi
VIEC

Cong nhan B dang lam viéc theo hop dong xac dinh thoi han. Ngay
15/6/2021, sau khi cong nhan nay nhan xong tién luong cua thang 5 (cong ty
quy dinh ngdy 15 hing thang s& tra luong ctia thang trudc) thi 1ap tic nghi viéc.
Luc nay cong ty sé& giir lai khoan tién ma cong nhan B d3 lam viéc tir 1/6 dén
15/6
Truong hop 3: Nguoi lao dong viét don xin nghi vi pham sb ngay bao trudc

nhung duoc ngudi sir dung lao dong ddng y.

Nhéan vién C lam viéc theo hop ddng khong xac dinh thoi han. Ngay
1/6/2021, C ndp don xin nghi viéc, va chi 1am hét 5/6/2021. Theo quy dinh cua
phap luat, trrong hop nay C phai bao trude 45 ngay trude khi nghi, nhung thuc
té C chi bao trudc 5 ngay. Tuy nhién, cong ty van dong y va chap nhan don xin
nghi viéc caa C ma khong co bat cir khoan khau trir gi, va C ciing duoc tra day
du cac khoan tién nhu 1a chidm dit trong hop dong dung luét.

Con c¢o6 truong hop doanh nghiép ctr nguoi lao dong di hoc tap tai nudc
ngoai, toan bd chi phi an & hoc tdp & nudc ngoai sé dugc cong ty chi tra va

ngudi d6 van nhan di tién luong trong qua trinh di hoc. Tuy nhién, sau khi di
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hoc V&, ngudi nay chi lam viéc c6 2 thang thi don phuong cham dat HDLD vi
pham quy dinh vé thoi gian bao trudce va thoi gian cam két 1am viée cho cong ty.
Nhung cong ty van chi tra ddy da cac khoan tién nhu quy dinh cta phap luat ma
khong yéu cau ngudi lao dong phai bdi hoan chi phi dao tao hay bat ci khao
nao.

BLLD d3 tao hanh lang phap 1y dé ngudi sir dung lao dong co co sd khau
trir cac thiét hai do nguoi lao dong gay ra khi ho don phuong chdm dat HDLD
trai ludt; va ciing 1a didu dé canh bdo ngudi lao dong phai tuan thu phap lut,
tranh anh huong dén doanh nghiép. Tuy nhién, vi cac Iy do khac nhau nén viéc
thuc hién cac quy dinh nay chua thyuc sy hiéu qua.

b) Khau trir dé bdi thwong thiét hai

Khau trir lwong 1a viéc nguoi sir dung lao dong trir bot mot phan tién luong
ctia ngudi lao dong dé bu vao khoan tién di chi hodc di bi thiét hai trude do.
Ngoai ra, ngudi str dung lao dong chi duoc khau trir lwong ctia ngudi lao dong
trong 3 truong hop quy dinh tai Biéu 129, BLLD 2019. Cu thé:

- Nguoi lao dong lam hu hong dung cu, thiét bi hodc c6 hanh vi khac giy thiét
hai tai san;

- Nguoi lao dong 1am mat dung cu, thiét bi, tai san caa ngudi st dung lao dong
hoac tai san khac do nguoi stir dung lao dong giao;

- Nguoi lao dong tiéu hao vat tu qua dinh mac cho phép.

Vé mirc khau trir: Khoan 3, Piéu 102 Bo Luat Lao dong 2019 néu rd:
Muc khau trir tién luong hang thang khong dwoc qua 30% tién luong thang cta
nguoi lao dong sau khi trich nop cac khoan BHXH bat budc, BHYT, bao hiém
that nghiép va thué thu nhap ca nhan. Trong d6, mic boi thuong thiét hai trong
cac truong hop néu trén nhu sau:

- Trudng hop do so sudt 1am hu hong dung cy, thiét bi hodc c6 hanh vi khac gay
thiét hai tai san véi gia tri khong qua 10 thang luong t6i thiéu ving: Boi thuong
nhiéu nhat 3 thang tién luong.

- Trudng hop 1am mét dung cuy, thiét bi, tai san hoic tiéu hao vat tu qua dinh
muic cho phép thi phai bdi thuong mot phan hoic toan b theo gia thi trudng.
Truong hop c6 hop dong trach nhiém thi bdi thuong theo hop ddng trach nhiém.,

Ciing tai diéu 129, néu do thién tai, hoa hoan, dich hoa, dich bénh, tham
hoa, su kién khach quan khong thé ludng trude va khong thé khac phuc duoc du
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da ap dung moi bién phap can thiét va kha nang cho phép thi khong phai boi
thuong.

Trén thuc té cac doanh nghiép nudc ngoai tai Hai Phong chua c6 nhiéu
truong hop ngudi lao dong bi khau trir tién luong dé boi thuong thiét hai gay ra,
trong khi ciing chua c6 doanh nghiép nio ky hop dong trach nhiém véi ngudi
lao dong, rﬁng budc trach nhiém bdi thuong thi€t hai. Hién tai, tat ca cac bién
phap xt 1y ky luat nhu khau trir lvong hay bdi thuong thiét hai déu phai duoc
quy dinh trong noi quy lao déng ctia doanh nghiép. Néu hanh vi vi pham khong
dugc quy dinh trong ndi quy lao dong thi khéng duoc tién hanh cac bién phap
xt 1y ky luat (khoan 3, diéu 127, BLLP 2019). Céc bién phap xtr Iy ky luat duoc
dé cap trong ndi quy lao dong bao gém: 1. Khién trach. 2. Kéo dai thoi han nang
luong khong qua 06 thang. 3. Cach chirc. 4. Sa thai. Hau hét cac doanh nghiép
chi xtr Iy ky luat theo cac hinh thirc bén trén thay vi yéu cau boi thuong thiét hai
nhu diéu 129, BLLD 2019,

4. Tién lwong trong cac trudong hop dic biét
4.1. Tién lrong lam thém gio

Cian ct Piéu 98 BLLD nam 2019, tién luong lam thém gio cia ngudi lao
dong duoc tinh theo don gia tién lwong hoic tién luong thyuc tra theo cong viéc
dang 1am. Quy dinh nay duogc cu thé bang cac cong thie duge hudng dan tai
Diéu 55 va biéu 57 Nghi dinh 145/2020 nhu sau:

4.1.1. Nguwoi lao dong lam thém gié vao ban ngay
a. Di voi ngudi lao dong hudng luong theo thoi gian:
Tién luong Tién lwong gid thyc tra cla Mu? it mhat 15(3% S6 gio lam
= X hoac 200% hoac X

lam thém gio ngay lam viéc binh thuong 3009 thém
0

Trong d, tién luong gio thuc tra clia ngay lam viéc binh thuong 1a:

Tién luong gio thuc Tién lwong thyc tra cua Tong sb gio thuc té
tra cua ngay lam vigc cong viéc dang lam lam viéc twong Ung
binh thuong - trong thang/tuan/ngdy trong thang/tuan/ngay
1) )

(1) Khong bao gém: Tién luwong lam thém gid; Tién luong tra thém khi lam viéc
vao ban dém; Tién luong cua ngay nghi 1&, tét, ngay nghi c6 huong luong; Tién

thudng, tién thuong sang kién; Tién an gitta ca, cac khoan ho trg xang xe, dién
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thoai, di lai, tién nha &, tién gitlr tré, nuodi con nho; HO trg: khi c6 than nhan bi
chét; c6 nguoi than két hon; sinh nhat; bénh nghé nghiép va cac khoan hd trg,
tro cép khac khong lién quan dén thyc hién cong viéc hodc chuc danh.

(2) Khong qua sb ngay 1am viéc binh thudng trong thang va s gio 1am viéc binh
thuong trong 01 ngay, 01 tudn va khong ké sb gio 1am thém.

b. Bdi voi ngudi lao déng hudng luong theo san pham:

N Pon gia tién luvong san Mic it nhat S6 san
Tién luong X L. y .
= pham cua ngay lam X 150% hodc 200% X pham lam

lam thém gio . . y
viéc binh thuong hoac 300% thém

Trong d6, muc % ap dung cho cac truong hop trén nhu sau:

- Mtic it nhéat bang 150% ap dung véi 1am thém vao ngay thudng;

- Mtic it nhat bang 200% ap dung véi lam thém vao ngay nghi hang tuan;

- Mic it nhat bang 300% ap dung véi gio 1am thém vao ngay nghi I&, tét, ngay
nghi c6 hudng lwong, chua ké tién luong cua ngay nghi I8, tét, ngay nghi co
huong luong dbi v6i ngudi lao dong hudng luong ngay.

Vi dy: Tién luong thyc tra caa nguoi lao dong 1a A:

Lam thém gid vao ngay binh thuong: 150%A x So gio lam
thém

Lam thém gid vao ngay nghi hang tuan: 200%A x SO gio lam
thém

Lam thém gio vao ngay nghi 18, tét, ngay nghi c6 huong | 300%A x SO gio lam
luong thém

(Truong hop nguoi lao dong hudng luong theo san pham dugce tinh twong tu)
4.1.2. Ngwoi lao dong lam thém gio vao ban dém

Tai khoan 3 Piéu 98 BLLD nam 2019, nguoi lao dong lam thém gid vao
ban dém s€ dugc hudng thém luong lam viéc vao ban dém va luong lam thém
gid clia cong viée binh thudng, dong thdi duoc hudng thém 20% tién luong cia
cong viéc lam vao ban ngay cua ngay lam vi¢c do.

a. Di véi nguoil lao dong hudng luong theo thoi gian
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[ién el
lén lvong
lrong . 2
: g1 thyue tra
lam ey
z cua cong
thém e :
iy viée dang
g1 R B
A lam vao
vao v I3
ngay lam
ban sl
X vi¢c binh
dém :
\_ thudmg
Trong do:

Mirc
it
nhét
150%
hodic
200%

X

Tién
lrong gidr
thue tra
cua cong

viée dang x

lam vao
ngay lam
viée binh
thuong

Tién hrong gicr
viao ban ngay
cua ngay lam

viéc binh

thuromg hodic
+ 20% x ciangay nghi
h.’"mg tudn hodc
cta ngay nghi

1€, t¢t, ngay
nghi co hudng _/

lromg

\

Mirc
it
nhét
30%

SH
gidr
lam
thé

X m

vao
ban
dém

Tién luong gid vao ban ngdy ciia ngay 1am viéc binh thuong hodc cuia ngay nghi

hang tuan hoic cta ngay nghi 18, tét, ngay nghi c6 huong luong duoc xac dinh:

- Ngay binh thwong:

+ ft nhat bang 100% luong cua coéng viéc dang lam vao ngdy lam viéc binh

thuong (trudc khi lam thém gid vao ban dém, khong lam thém gio vao ban

ngay);

+ It nhat bang 150% luong cua cong viéc dang lam vao ngdy lam viéc binh

thuong (trudce khi lam thém gio vao ban dém, cé lam thém gio vao ban ngay);

- Ngay nghi hang tuin: it nhit bang 200% lwong gio thuc tra cua cong viée

dang lam vao ngay lam viéc binh thuong;

- Ngay nghi 18, tét, ngay nghi c6 hwong lwong: It nhat bang 300% luong gid

thuce tra cua cong viéc dang lam vao ngay lam viéc binh thuong.

b. Dbi voi nguoi1 lao dong hudng luong theo san phém

/'
Tién
lwong Pon gia
lam tién
thém < luong san
giv ~ \phimcia ¥
vao ngay lam
ban viéc binh
dém thudng
,

Mirc
it
nhét
150%
hodc
200%
hoéc
300%

Pon gia
tién
lrong
san
phim x
cua ngay
lam viéc
binh
thudmg

Pon gid tién )
lurong san phim

vao ban ngay

cua ngay lam

Mirc b r
{ viéc binh thuimg
nhit T20% X hofic cia ngay } X
‘ nghi hing tuan
30% £ g

hodic cia ngay
nghi le, tét, ngay
nghi c6 hudng

hrong J

Vi du: Tién luong gio thuc tra cta cong nhan 14 A:

TH1. Lam thém gi¢ vao ban dém cua ngay binh thuong:

Trudc khi lam thém gid vao ban dém, khong lam thém gio vao ban ngay:

S6
san
phim
lam
thém
vao
ban
dém
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Luong 1am thém = (150%A + 30%A + 20%A) x SO gio 1am thém = 200%A x S6 gid lam
thém

Trudc khi lam thém gio vao ban dém, ¢é lam thém giod vao ban ngay:

Luong lam thém = (150%A + 30%A + 20% x 150%A) x s6 gio lam thém = 210%A x s

gi0 lam thém

TH2. Lam thém gid vao ban dém ctia ngay nghi hang tuan:

Luong lam thém = (200%A + 30%A + 20% x 200%A) x S6 gid 1am thém = 270%A x S6

gi0 l[am thém

TH3. Lam thém gid vao ban dém cta ngay nghi 1&, tét, ngay nghi c6 huong
luong:

Luong lam thém = (300%A + 30%A + 20% x 300%A) x S6 gio lam thém = 390%A x S6

gio lam thém

(Truong hop nguoi lao dong hudng luong theo san pham duoc tinh twong tyr)

C6 thé noi cac doanh nghiép FDI 16n tai Hai Phong déu nghiém tic tuan
thu quy dinh vé tién luong trong doanh nghiép. Bo phan nhan su cua cic cong ty
cling 1a nhimg nguoi c¢6 nhiéu kinh nghiém, thanh thao viéc tinh luong. Bén
canh d6, mot s6 doanh nghiép con c¢6 bd phan Tuan thu, dé dam béo tat ca cac
quy dinh vé coéng luong, bao hiém, ché do phuc loi cua cong nhan duogc thuc
hién dung theo yéu cau cua phap luat.

4.2. Tién lwong ngirng viéc
4.2.1. Trwong hop ngwoi lao dong phai ngirng viéc

Picu 99 Bo luat Lao dong (BLLD) nam 2019 di ghi nhan 03 trudng hop
ngudi lao dong phai nging viéc gom: Do 18i ciia ngudi st dung lao dong; Do 16i
ctia ngudi lao dong; Do sy ¢b vé dién, nude ma khong do 16i cua ngudi sir dung
lao dong hoic do thién tai, hoa hoan, dich bénh nguy hiém, dich hoa, di doi dia
diém hoat dong theo yéu cau cua co quan nha nude co tham quyén hoic vi 1y do
kinh té.

4.2.2. Lwong ngirng Viéc

Nhu di dé cap, c6 03 truong hop nguoi lao dong phai nging viéc, véi moi

truong hop s& cé cach tinh tién lwong khac nhau. Cu thé:

e Ngirng viéc do 16i ciia ngudi sir dung lao dong
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Khoan 1 Piéu 99 BLLD nam 2019 chi rd “Néu do 1di ciia nguoi sir dung
lao ddng thi nguoi lao déng dwoc tra du tién luong theo hop dong lao dong”.
Cung véi d6, khoan 5 Piéu 58 Nghi dinh 145/2020/ND-CP ciing quy dinh thoi
gio duoc tinh vao thoi gio lam viéc duwoc huong lwong “Thoi gio phai ngung
Viéc khéng do 161 Cia nguwoi lao dong.”

Theo d6, néu phai nging viéc do 18i ctia ngudi st dung lao dong, ngudi lao
dong phai nghi 1am nhung van s& dugc tinh thoi gian lam viéc hudng luong.
Trong thoi gian ngung viée, ngudi st dung lao dong phai tra du tién luong theo
hop dong lao dong cho ngudi lao dong twong tng Vaéi s6 ngdy ngiing Viéc.

e Ngirng viéc do 15i ciia nguoi lao dong

Trén co so ké thira quy dinh caa BLLD nam 2012, khoan 2 Didu 99 BLLD
nam 2019 tiép tuc quy dinh “Néu do 13i ciia nguwoi lao déng thi nguwoi dé khéng
duwoc tra luwong; nhitng nguoi lao dong khac trong cung don vi phai ngung viéc
thi dwoC trd lwong theo mikc do hai bén théa thudn nhung khéng dwoc thdp hon
Mire Iwong toi thiéu”. T quy dinh trén, nguoi lao dong phai ngung viéc do 15i
ctia minh thi s€ khong duoc tra Iwong. Trong khi d6, nhitng nguoi lao dong khac
trong cung don vi v&i nguoi lao dong do6 phai ngung viée thi dugc tra luong theo
thoa thuan caa cac bén. Tuy nhién, mutc luong dugc tra khong duoc thap hon
murc luong t6i thiéu vang.

e Ngirng viéc vi sw ¢é dién, nwée; thién tai, héa hoan, dich bénh, di doi
dia diém theo yéu cau ciia co' quan nha nwéc vi ly do kinh té

So Véi quy dinh trude ddy, tién lwong nging viéc trong trudng hop nay da
c6 sy diéu chinh. Néu nhu theo khoan 3 Piéu 98 BLLD nam 2012, tién luong do
hai bén thoa thuan nhung khong dugc thap hon murc luong téi thiéu ving. Véi
quy dinh méi tai khoan 3 Piéu 99 BLLD 2019, néu vi su ¢d vé dién, nudc ma
khong do 15i cta nguoi st dung lao dong hoic do thién tai, hoa hoan, dich bénh
nguy hiém, dich hoa, di doi dia diém hoat dong theo yéu cau cua co quan nha
nudc c6 tham quyén hoic vi 1y do kinh té thi hai bén van dugc thoa thuan vé
tién luong nging viéc. Tuy nhién, giéi han mirc luong theo thoa thuan da cé su
thay d6i. Cu thé:

e Trudng hop ngiing viéc tir 14 ngay lam viéc trd xudng thi tién luong
ngung viéc dugc thoa thuan khong thap hon muc luong ti thiéu;
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e Trudng hop phai ngung viéc trén 14 ngay lam viéc thi tién lwong ngiing
viéc do hai bén thoa thuan nhung phai bao dam tién luong ngung viéc
trong 14 ngdy dau tién khong thap hon mirc luong tdi thiéu.

Theo d6, nguoi lao dong chi duoc dam bao tién lwong khong thap hon
lwong téi thiéu trong 14 ngay dau nging viéc hodc nging viée dudi 14 ngay.
Néu phai nging viéc trén 14 ngay thi khong bat budc ngudi sir dung lao dong
phai tra lwong cho nguoi lao dong it nhat bang luong tdi thiéu ving. Nhu vay,
tién luong nging Viéc cua ngudi lao dong trong truong hop nay co thé giam
dang ké so véi trude day. Quy dinh ndy cé ¥ nghia quan trong nham chia sé mot
phan khé khin véi ngudi sir dung lao dong khi phai tam ding kinh doanh boi
cac nguyén nhan khach quan.

Tai cac doanh nghiép FDI trén dia ban Hai Phong hoat dong trong linh vuc
gia cong cac san pham gidy dép quan 4o theo don dit hang cta cac nhan hang
l6n nhu Adidas, Nike, Puma, Timberland, Hoka, Columbia... Mot thuc té 1a gan
80% nguyén vat liéu cia cac nha may 1a nhap khau tir Trung Quéc. Do anh
huong cua dich COVID 19 Chinh pha TQ thét chat kiém soat kinh té va han ché
khong cho doanh nghiép trong nudc hoat dong dé phong ngira dich bénh, trong
khi thi truong trong nudc khong thé dap (ng du cac nhu cau vé nguyén vit lidu
nén cac doanh nghiép dét may va giay dép cua Viét Nam bj mat thi truong cung
trng vat lidu khong 16 nay nén rat nhiéu nha may da khong co nguyén lidu dé san
xuat. Nguyén nhan tht hai phai ké dén 1a thi truong tiéu thu cac san pham cua ta
cha yéu 1a M§ va cac nuéc EU, trong khi sé ca tir vong va ca nhiém Covid 19 tai
cac qubc gia d6 dang dung dau thé gisi nén su tiéu thu ciing bi cham lai, cho
nén cic nhan hang dong loai cit bo don hang, khong tiép tuc dit hang cua cac
nha may nira. Trudc tinh hinh cac don hang bi cat giam manh, tham chi khong
c6 don hang dé san xuat, cac doanh nghiép vira chiu su thiéu thon vé nguyén vat
licu, vira khong c6 don hang dé san xuat, khong c6 ngudn thu nio lai con phai
tra cac khoan tién luong, thué phi, tién dién nudc ... Mot trong cac cach dé giam
chi phi truéc mat cho doanh nghiép 1a sap xép nguoi lao dong nghi viéc vi 1y do
khach quan. Viéc ap dung cac quy dinh vé tién luong nging viéc vi 1y do khach
quan ciing chua thuc sy duoc tuan thu. Thay vi quy dinh ngung viéc tir 14 ngay
lam viéc tré xudng thi tién luong ngiing viéc khong thdp hon muirc luong toi

thiéu; trén 14 ngay 1am viéc thi tién lvong nging viéc do hai bén thoa thuan, cac
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doanh nghiép da sé cho ngudi lao dong cua minh nghi khéng huéng luong hoac
1a khau trir phép nim cia ngudi lao dong néu nhu ngudi lao dong van con du
ngay phép. Tuy nhién van c6 mot sé it doanh nghiép ap dung dung quy dinh
nay, tham chi con cao hon luat. Truong hop ngung viéc tr trén 14 ngay, doanh
nghiép van tra luong nging viéc bang mac luong tdi thiéu ving.

Quy dinh méi cia BLLD 2019 di dat duoc muc tiéu kép, vira tao diéu kién
dé gitip doanh nghiép giam chi phi trong thoi budi kho khin va dong thoi ciling
bao vé dugc nguoi lao dong trong trueong hop bi ngung viéc do nguyén nhan
khac quan. Thuc té ap dung van con chua thong nhat, c6 doanh nghiép tra
lwong, c6 doanh nghiép khong tra. P& nghi co quan nha nudc c6 tham quyén
thuong xuyén kiém tra giam sat quy dinh nay dé dam bao quyén loi cho nguoi
lao dong.

Vé co ban, tat ca cac quy dinh cua luat lao dong vé tién luong da duoc ap
dung vao trong quan hé lao dong gitra nguoi su dung lao dong va nguoi lao
dong. Tur viéc ap dung vé luwong téi thiéu, phu cap luong, chi tra lvong dén cac
khoan khau trir va chi chi tra tién lwong trong cac trudng hop dic biét nhu luong
ngung viéc vi li do khach quan, luong lam thém gio. Tuy nhién, vi cac 1i do
khac nhau ma da c6 su ap dung khong thong nhat mot sé quy dinh gitta cac
doanh nghiép. C6 nhitng don vi van dam bao diy du nhimg yéu cau cua luat,
nhung thuc té ap dung lai chi mang tinh hinh thic nhu quy dinh vé tién thudng,
hay trong viéc xay dung thang lwrong va dinh mirc lao dong.

Pé viéc thuc hién phap luat vé tién luong duoc hiéu qua hon, em xin dugc
dua ra nhitng nhan xét va dé xuat giai phap thuc hién trong chuong I11.
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CHUONG 3: MOQT SO KIEN NGHI VE PHAP LUAT VA VIEC TO
CHUC THUC HIEN TAI DOANH NGHIEP CO VON PAU TU NUOC
NGOAI VE TIEN LUONG

1. Pinh huwéng hoan thién chinh siach phap luat vé tién lwong trong cac
doanh nghiép

Tiép tuc hoan thién co ché, chinh sach tién lwong theo co ché thi truong,
bao dam sy binh dang gitta cac loai hinh doanh nghiép, khong phan biét thanh
phan kinh té, loai hinh doanh nghiép, dong thoi phan dinh rd vai trd ctiia Nha
nudc va cta cic bén trong quan hé lao dong, chinh sach tién luong, bao dam tién
lrong ctiia nguoi lao dong tai doanh nghiép phan anh diang gia tri - gia ca suc lao
dong va dugc hinh thanh trén co s& théa thuan gitra nguoi lao dong va nguoi su
dung lao dong, theo do:
- Bdi véi chinh sach phap luat vé tién luong trong cac doanh nghiép, can phai co
cac quy dinh nham dam bao tién lwong phai du trang trai cho cudc séng cua ban
than nguoi lao dong va gia dinh, dugc hinh thanh theo quy luat cua thi truong va
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do thi trudong quyét dinh. Tién luong phai tra dung stc lao dong trén co so tinh
dung, tinh du chi phi lao dong; phan anh quan hé cung — cau lao déng va duoc
xac dinh thong qua co ché dbi thoai, thuong lwgng, thoa thuan gitta cic bén
trong quan hé lao dong. Tién lwong va thu nhap tra cho ngudi lao dong phai dam
bao tai san xuat duoc stc lao dong cta ban than ngudi lao dong.

- Nha nuéc chi quy dinh nhitng nguyén tic co ban chi tra tién luong o céc loai
hinh doanh nghiép va giao quyén tu chi cho doanh nghiép. Nha nudc quy dinh
muc tién lwong t6i thiéu dap wng nhu cau muc séng tdi thiéu cia ngudi lao dong,
pht hop véi mat bang tién lwong trén thi truong, kha ning cua doanh nghiép va
trinh d6 phat trién caa nén kinh té lam can cr cho viéc thoa thuan, thuong luong
gitta cic bén trong doanh nghiép vé tién luong. Thong nhit co ché tién luong
trong cac loai hinh doanh nghiép; mo rong quyén ty chu cia doanh nghiép trong
viéc xép luong, tra luong cho ngudi lao dong phu thudc vao ning suat lao dong
c4 nhan va hiéu qua cua san xuat kinh doanh caa doanh nghiép. Song doanh
nghiép phai xay dung chinh sach tién lwong phu hop véi diéu kién cua doanh
nghiép, xay dung dinh mutc va don gia tién luong, thang, bang luong, quy ché
tra luong... theo sy hudng dan cua Nha nudc va thuc hién cong khai dan chi,
minh bach trong doanh nghiép. Doanh nghiép tu xay dung thang luong, bang
lwong, phu cap luong,... va tu quyét tra luong, thudng phu hop véi dic diém to
chtrc san xuat, t6 chic lao dong ctia minh. Doanh nghiép phai nghiém tac thuc
hién thong bao thang, bang luong véi co quan quan ly lao dong dia phuong va
1am co so dong, huong ché do bao hiém x4 hoi, thuc hién cac quyen loi khac cua
nguoi lao dong theo quy dinh cua phap luat.

- Thuc hién nguyén tic cong bang vé phan phdi tién luong va thu nhap trong
doanh nghiép. Tién luong va thu nhap tra cho nguoi lao dong phai twong xing
Véi sy dong gop cua lao dong, tuy theo ning suat lao dong cua timg ca nhan va
hiéu qua san xuat kinh doanh cua doanh nghiép. Tung budc thuc hién chinh
sach tién luong gan voi nang suét lao dong trong khu vuc san xuat kinh doanh.
Phan phdi tién lwong va thu nhap trong doanh nghiép phai dam bao méi quan hé
hai hoa lo¢i ich gitra Nha nudc, nguoi st dung lao dong va nguoi lao dong, gitra
ngan han va dai han. Phai dit loi ich Nha nudc 1én trén, ddng thoi ciing phai cha
¥ dén muc tiéu phat trién 1au dai cua doanh nghiép. Nguoi lao dong dugc tra
lwong va thu nhap theo két qua lao dong, song ciing phai trong tong thé phat
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trién cua doanh nghiép va chia sé vai doanh nghiép wu tién cho du tu phat trién
dé co viéc 1am 6n dinh va thu nhap cao trong twong lai. Phan phdi tién luong
phai gop phan xay dung quan hé lao dong hai hoa, 6n dinh va tién bo, giam
thiéu tranh chap lao dong va dinh cong trén co sé hinh thanh co ché déi thoai,
thuong lugng, thoa thuan va ty dinh doat vé tién luong, nhit 13 tién luong toi
thiéu & doanh nghiép, dinh murc lao dong, don gia tién lwong, thang, bang luong,
lam thém gid, tién thuong, phu cap, tién an... dugc ghi vao hop dong lao dong
c4 nhan, thoa udc lao dong tap thé, quy ché tra lwong cua doanh nghiép...

- Tang cuong vai trd quan 1y nha nuéc vé lao dong thong qua viée thuong xuyén
kiém tra, huéng din cac doanh nghiép xay dung va thong bao thang luong, bang
lwong; hoan thién ché tai cuia Nha nudc du manh dé budc cac doanh nghiép phai
nghiém chinh chap hanh cac quy dinh cua phap luat lao dong vé tién luong, tién
cong. Xay dung hé thong thong tin vé tién luong va thu nhap cia cac loai lao
d6ng thudc cac nganh, nghé dé nguoi lao dong va nguoi sir dung lao dong tham
khao khi ky két hop dong lao dong va thoa thuan vé tién luong, tién cong.
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2. Mot s6 vi du va kién nghi nham hoan thién phap luit vé tién lwong trong
doanh nghiép
2.1. Ban hanh hwéng din vé xiy dung dinh mike lao dong

Pinh murc lao dong 1a yéu té quan trong trong qua trinh lao dong. Néu dinh
muc lao dong phu hop thi s€ ¢o6 loi cho ca doanh nghiép va nguoi lao dong. Trén
thuc té rat hiém doanh nghiép xay dung duoc dinh mirc lao dong theo yéu cau
cua phép luat vi cac 1y do nhu:
1. Khéng c6 vin ban phap luat nao hudng dan xay dung dinh muc lao dong, nén
khong c6 co s nao dé xay dung
2. Khong co6 su kiém tra giam sat cta co quan chirc nang va ché tai cho viéc
khong xay dung/xay dung khong phu hop dinh mac lao dong
3. Nang luc doi ngil nhan vién phu trach con yéu, chua di kha niang dé xay dyng
duoc mot khung vé dinh murc lao dong
4. Nguoi lao dong khong co kién thirc vé yéu cau cua phap ludt nén khong biét
va khong dugc tham gia vao viéc xay dung dinh mirc lao dong.
5. Chu doanh nghiép khéng mudn xay dung, vi co thé s& anh huong dén ning
suat cua doanh nghiép

Ta c6 thé lam mot so sanh nhé vé anh huong caa dinh mac lao dong vai ca

nguoi st dung lao dong va nguoi lao dong nhu bang dudi day.

Pinh mc Phu hep Khong phu hop

lao dong

Ngwoi lao | C6 thoi gian lam viéc va nghi | Nguoi lao dong lam viée ap luc
dong ngoi hop 1y, c6 suc khoe tét | cao, tdim 1y hoang mang dé

v6i tam 1y phan khoi s& 1am | hoan thanh cong viéc nén dé
ting ning suat lao dong, | dan dén viéc 1am au khién ty 18
giam ti 1& san pham 13i sai sot ting cao; mét moi dé dan
dén tai nan lao dong; ty 1& nghi
viéc va nghi 6m cao

Nguwoi sit | Bo tri hop 1y cac cong doan, | San pham ting cao nhung ty Ié
dung lao |thiét dat thoi gian va ké |13 ciing cao; chi tra nhiéu phi

dong hoach san xuat mot cach hop | bdi thuong/ trg cip khi nguoi
ly. San pham c6 chéat luong | lao dong bi tai nan/6m dau.
cao. Khong phai chi tra nhiéu | Céng nhan nghi nhiéu lam anh
tién lam thém gio. Uy tin | huong dén ké hoach san xuat;
doanh nghiép tang cao anh huong dén uy tin doanh
nghiép
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Dinh muc lao dong gop phan thic ddy ning suit lao dong cua ngudi lao
d6ng trong mot khoang don vi thoi gian, day ciing 13 yéu td van minh trong lao
dong, tranh su ludi nhac, chénh mang trong lao dong. Tuy nhién, viéc xay dung
dinh mic lao dong qua cao co thé khién nguoi lao dong bi vat kiét sac lyc. Vi
thé, ban than nguoi lao dong cling phai tham gia vao nghién ciru va déng gop ¥
kién, dé xuat tham gia xay dung dinh mac lao dong phu hop trong doanh
nghiép, noi minh tham gia quan hé lao dong.

Viéc ban hanh huéng dan dé doanh nghiép tu xay dung dinh muc lao dong
1a rat can thiét trong bbi canh hién nay Viét Nam dang thu hat duoc rat nhiéu
cac doanh nghiép nudc ngoai vao dau tu, nhung thuc té 13 tai mot s6 dia phuong
s6 lugng lao dong lai khong du cho nhu cau cia doanh nghiép dan dén tinh trang
khan hiém lao dong. Doanh nghiép sé& tim cach dé téi da hoa stic lao dong bang
cach thiét dit cac dinh mtc lao dong khong phu hop, ép budc ngudi lao dong
lam viéc thém gio ... Chinh vi thé can c¢6 huéng dan cu thé, chi tiét vé dinh muc
lao dong va ting cuong Kiém tra giam sat viéc ap dung vao doanh nghiép, gop
phan bao vé quyén loi chinh dang, bao vé sirc khoe nguoi lao dong.

2.2. Tang cudng sw kiém tra ciia co’ quan nha nwéc vé ché dg tién lwong

Dé phap luat di vao cudc sdng, ngoai viée tuyén truyén, nang cao ¥ thuc
nguoi dan thi cling can ¢ sy kiém tra giam sat viéc thi hanh dé dam bao phap
luat duoc van dung mét cach chinh xac, hop 1y, dam bao quyén loi va nghia vu
ciia moi cong dan, doanh nghiép va nha nudc. C6 thé néi thoi gian gan day, cac
co quan nha nudc di ting cuong cong tac thanh tra kiém tra va xir 1y nhiing
hanh vi pham vé phap luét trén tat ca cac linh vuc. Tuy nhién, tai mot sb khia
canh nao d6, van con co6 su budng 1ong quan 1y, chua nghiém tic thuc hién sat
sao viéc tudn thu phap ludt, dan dén viéc mot sé doanh nghiép co tam 1y
« chay » kiém tra. Sau ddy em dua ra mot vai vi du vé viéc thiéu su kiém tra cua
co quan nha nudc.

Truong hop 1:

Thuc té rat nhiéu cac doanh nghiép nho, dic biét 1a cac doanh nghiép tu
nhan nam ¢ cac ving nong thén xa xoi, ving ndi c¢6 hién twong trén dong
BHXH. Mot vi du 1a cong ty 100% vén nude ngodi cé tru sé tai KCN Db Son,
Hai Phong, doanh nghiép nay hoat dong trong linh vuc gia cong giay dep xuét
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khau véi khoang 800 lao dong. Tuy nhién, theo nhu kiém tra, doanh nghiép chi
dong BHXH bat budc cho 75% s lugng coéng nhan, sé con lai khéng duoc
dong. Doanh nghiép giai thich véi 1y do 1a tai chinh kho khan va nguoi lao dong
khong dong y tham gia BHXH. Hién twong nay da xay ra nhiéu nim nhung co
quan BHXH quan P Son khong ¢ v kién gi. RS rang day 1a mot sy thiéu sot
ctia co quan Bao hiém khi khéng don ddc giam sat doanh nghiép tuan thu phap
luat, lam anh huéng dén quyén loi cua nguoi lao dong.
Truong hop 2:

Doanh nghiép da dong BHXH bat budc cho 100% lao dong cia cong ty,

nhung sb tién 1am cin ¢t dong BHXH lai khong ding yéu cta cta Luat. Lay vi
du tai mot doanh nghiép hoat dong trong linh vuc gia cong giay dép, cd co so
dat tai Quan Duong Kinh va huyén Vinh Bao, Hai Phong. Doanh nghiép nay c6
khoang 5,000 lao dong thuong xuyén lam viéc, 100% s6 lao dong nay duogc
tham gia bao hiém xa hoi bat budc. Tuy nhién, sb tién lam cin c dong BH 1a
mtc lwong co ban cia cong nhan. Piéu nay hoan toan 1a chwa phu hop véi quy
dinh cua phap luat vé BHXH vi tién luong 1am cin cr dong BH 1a tién luong
theo hop dong lao dong va cac khoan phu cap ¢ dinh (Nang nhoc doc hai, chirc
vu ...). Ttr khi Luat BHXH 2014 chinh thtrc c¢6 hiéu luc, dén nay doanh nghiép
nay van khong cé su thay do6i vé so tién 1am cin cir dong BH, céc co quan nha
nude ciing khong ¢ hinh thic xir 1y, dan dén viéc doanh nghiép “nhon luat”
Truong hop 3:

Mot doanh nghiép dong trong khu cong nghiép Trang Dué, HP véi khoang

200 lao dong, hoat dong trong linh vuc lap rap dién ta. Tat ca cac nhan vién cua
doanh nghiép nay déu trai qua qua trinh thtr viéc 03 thang, sau thir viéc s& ky
hop ddng chinh thirc va bit dau dong bao hiém xa hoi bat budc. Tuy nhién,
doanh nghiép khong dong dung sé 1am cin cir dong BH ma chia thanh nhiéu
khoan phu cap, thuong nham giam sé tién can phai dong cho co quan BHXH. Vi
du. Nhan vién A dugc huéng mic luong theo thoa thuan 1a 10,000,000 VND.
Tuy nhién, cong ty s€& chia nhd muc lvong nay ra nhu sau: Luong co ban
(4,420,000%7%) = 4,729,400 VND; Phu cdp nha tro 1,000,000; Phy cap com
trura 780,000; Phu cip Ngoai ngir 3,000,000; Phu cép dién thoai 490,000. Vay 1a
cong ty chi phai dong BHXH cho nhan vién A theo muc luong co ban la
4,729,400 thay vi 10,000,000 vi cac khoan phu cap ké trén déu khong phai 1a
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phu Cép ¢ dinh nén khong dugc tinh vao lam can cor dong BH. Vin dé trén cho
thay thuc té rat nhiéu doanh nghiép da dua mot s6 khoan tra cho nguoi lao dong
thanh tién thuong hodc phu cip dé né tranh viéc phai trich dong cac loai quy gay
bat binh dang trong dong va huong thu cac loai quy voi tinh chat 13 hd tro x4
hoi, dic biét 1a quy Bao hiém xa hoi.

Cho nén diéu mau chét & day 1a can ting cuong cong tac thanh tra, kiém tra
vé thuc hién ché d¢ tién lwong, giai quyét nhanh chong don thu khiéu nai t cao
ciia ngudi lao dong, khen thudng cho ca nhan t6 chirc c6 thanh tich va xir ly
nghiém nhiing truong hop vi pham. Céc co quan c6 tham quyén phai huéng dan,
tang cuong cong tac thanh tra, kiém tra viéc thuc hién phap luat lao dong. Kiém
tra viéc thuc hién chinh sach lao dong tién luong trong cac doanh nghi¢p.

Pé khic phuc van dé nay, em manh dan dua ra dé xuat nhu sau
1. Lén ké hoach chi tiét kiém tra tat ca doanh nghiép, cong khai ké hoach nay

dén cac don vi duoc kiém tra va cic co quan phdi hop kiém tra.

Ké hoach nay phai duoc thao luan ky cang gitta cac co quan quan 1y nha
nudc va co su phdi hop nhip nhang gitta cac co quan. C6 thé két hop kiém tra vé
cong tac tién luong, BHXH véi cac van dé khac nhu thué, an toan PCCC, moi
truong ... dé tranh cho viéc phai tiép qua nhiéu doan kiém tra gdy phién ha va
lang phi thoi gian cua doanh nghiép. Ké hoach kiém tra phai 1 rang, chi tiét, co
su dong thuan giira cac co quan nha nude va khong duoc kiém tra ngoai nhiing
van dé duoc néu trong ké hoach. Khi dén doanh nghiép, moi can bo doan kiém
tra phai 1am viéc mot cach nghiém tac, cong tim. Viéc Kiém tra c6 thé 1a hang
niam hodc vai nam thyc thién mot lan, két hop véi dé xuat thix 2.

2. Ung dung cong nghé vao cong tac thanh kiém tra

Hién nay, viéc ap dung cong nghé thong tin, quan 1y dién tir vao doi song
x4 hoi dang rat phd bién. Moi ngudi dan, doanh nghiép déu c6 thé dé dang thuc
hién cac giao dich voi nhau, va voéi co quan nha nuée. Vi thé, ap dung cong
nghé thong tin, quan 1y s6 1a mdt phuong an rat tét trong cong tac kiém tra su
tuan thu phap luat caa doanh nghiép.

Bing phuong phéap ndy, co quan quan Iy nha nude co thé kiém tra, xem xét
tai liéu mot cach nhanh chong tién loi, khong can kiém tra thuc té. Trong khi
doanh nghiép khong can phai lo ling mdi khi tiép doan, giam duogc thoi gian va
cha dong dugc viéc cap nhat tai liéu trén nén tang internet. Phuong phép nay
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yéu cau doanh nghiép phai cung cap tai liéu trung thuc, dung thoi han quy dinh
dé dam bao tinh kip thoi va chinh xéc.
2.3. Quy dinh mitc ché tai manh dé dam bio tuén thi phap luat

Hién nay tinh trang vi pham phép luét vé tién luong d3 va dang ton tai ¢ rat
nhiéu don vi ma chua bi phat hién va xu 1y hodc ¢6 xtr 1y thi 1a nhic nhg, canh
c4o hodc xir phat rat nhe, chua du tinh rin de. Do vay, diéu can thiét hién nay 1a
quy dinh cac hanh vi vi pham phép luat tién lwong cu thé trong mét van ban
tuong @ng Véi cac hinh thirc va mic d6 xtr 1i cho phu hop. Can quy dinh cu thé
va tang mac ché tai ap dung dbi voi nhimg hanh vi vi pham, dic biét 1a nhiing
hanh vi khéng tra lwong ding cho ngudi lao dong theo thoa thuan, trén tranh
dong cac loai quy bat budc cho nguoi lao dong
2.4. Nang cao vai tro ciia Cong doan hoic to chire dai dién ngudi lao dong
tai co' s& trong viée xdy dung va giam sat viéc thuc hién cac van dé veé tién
lwrong cia nguoi lao dong

Bo6 luat lao dong nam 2019 dd cho phép va cong nhan té chuc cua nguoi
lao dong tai doanh nghiép, cu thé tai khoan 3, diéu 3, BLLD2019 “ 76 chizc dai
dién ngueoi lao déng tai co sé la té chire dwoc thanh ldp trén co sé tw nguyén
Cia nguoi lao dong tai mét don vi sir dung lao déng nham muc dich bdo vé
quyén va loi ich hop phdp, chinh ddng cia nguoi lao dong trong quan hé lao
dong théng qua thwong lwong tap thé hodc cdc hinh thire khdc theo quy dinh cia
phdp ludt vé lao dong. Té chire dai dién nguroi lao déng tai co sé bao gom cong
doan co so va té chirc Ciia nguoi lao déng tai doanh nghiép”. Tinh dén thoi
diém hién tai, chua c6 mot to chirc nao cia ngudi lao déng duge thanh 1ap, ma
Cong doan co s& van 1a t6 chirc dai dién duy nhat cho nguoi lao dong. Trong do,
quyén va trach nhiém cua cong doan vé cong tac tién luong duge quy dinh tai
Diéu 10, luat Cong doan 2012 “Tham gia véi don vi sir dung lao dong xdy dung
va gidm sdt viéc thuc hién thang, bdng lwong, dinh mite lao déng, quy ché trd
lirong, quy ché thwong, Ndi quy lao déng”’. Tuy nhién trén thuc té, theo danh gia
thi cong doan chua thyc su di sau va phat huy vai tro cia minh trong linh vuc
tién lwong ctiia nguoi lao dong. Cong doan co sd it nhiéu cling chiu anh hudng,
nhitng quyét dinh cua nguoi sir dung lao dong dan dén viéc sy tham gia chi
mang tinh hinh thtrc.
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Pé cho viéc thyc thi chinh sach tién luong dung phap luat, xdy dung Cong
doan vitng manh gdp phan bao vé quyén lgi chinh déng cua ngudi lao dong, xin
dua ra mot vai kién nghi nhu sau:

1. Phai lya chon can bo c6 chuyén mén, hoic té chic thuc hién cong tac dao tao,
bdi dudng vé chuyén mon, nghiép vu, K ning cho doi ngii can bo theo ddi cong
tac tién luong. Nang cao ning luc cho can bo tham gia xdy dung thang, bang
lwong, dinh mic lao dong, quy ché tra luong, thudng, phan phdi phic loi tai
doanh nghiép.

2. Cong doan cép trén co sd can thuong xuyén to chirc cac 16p tap huan chuyén
sdu vé cong tac tién luong.

3. Cong doan phai thudng xuyén tuyén truyén phap luat, gido duc kién thic
phap luat tién luong cho ngudi lao dong.

2.5. Quy dinh chi tiét vé quy ché tién thuéng

Thudng 1a mot khoan tién ma doanh nghiép cho nguoi lao dong duwa trén
két qua san xuat, kinh doanh, mirc do hoan thanh cong viéc cta nguoi lao dong.
Thudng khong phai 1a khoan tién bat budc va Luat cling chi quy dinh 13 quy ché
thuong do ngudi st dung lao dong quyét dinh va cong bd cong khai tai noi lam
viéc sau khi tham khao y kién cua t6 chire dai dién ngudi lao dong tai co so nén
dan dén viéc ap dung chua duoc chuyén nghiép. Trén thuc té, quy ché thuong s&
duogc thoa thuan gitra nguoi sir dung lao dong va dai dién nguoi lao dong va ghi
trong Thoa udc lao dong tap thé. Tuy nhién c6 trudng hop doanh nghiép khong
ban hanh cu thé vé cach thirc danh gia mutc thuong, hoic khong cung cip dugc
tai liéu danh gia nén din dén viéc thuong khong bang giita nhitng ngudi lao
dong; ciing co6 truong hop la doanh nghiép c¢6 ghi vao Thda udc 1a s€ thuong
nhung thuc té da khong thuong. Ta xét 3 vi du sau:

1. Doanh nghiép A ¢6 hon 3,500 lao dong, tru sé tai huyén An Lao, Hai Phong.
Theo nhu thoa udc lao dong tap thé ghi thi tit ca nguoi lao dong trong doanh
nghiép s& duoc thuong mot khoan tién, goi 1a tién thuong cudi nam. Khoan tién
nay s& duoc chi tra vao trudc tét Am lich tir 1 dén 2 tuan. Tuy nhién, cong ty
khong c6 mot quy dinh gi vé cach thire danh gia xét thuong ma chi 1a dya theo
danh gia cam tinh cta cac quan Iy ngudi nudc ngoai. Néu hai ngudi cung lam
mot cong viée, va thoi gian vao lam viéc tai doanh nghiép nhu nhau, nhung do
mot ngudi co quan hé tot hon voi quan 1y thi ngudi d6 duoc mirc thudng cao
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hon so véi ngudi con lai. Viéc nay dan dén tinh trang phan biét dbi xir vé tién
thudng. Trén thuc té, ngudi lao dong da dung viéc tap thé doi yéu cau cac cap
quan 1y cong ty giai thich rd vé cach thirc danh gia tién thuong.

2. Ciing tai doanh nghiép A vira néu trén, trong Thoa udc lao dong tap thé ghi 1a
hang niam tat ca nguoi lao dong s& dugc nhan khoan tién thuang bang 50,000
VNP nhan dip Qudc Khanh nuéc CHXHCN Viét Nam (2/9) bang hinh thirc
nhan tién mit truc tiép. Tuy nhién, khi phong van cong nhan, duoc biét ngay 2/9
nam 2020 céng nhan khong duoc nhan khoan tién thudng kia. Khi duoc hoi, chu
doanh nghiép giai thich 13 do nim 2020 cong ty gap nhiéu kho khin do don
hang bi huy hoic khong c6 nguyén vat liéu vé san xuat, nén ban lanh dao quyét
dinh khong thuéng nhu moi nam. Li do ma cong ty dua ra trong treong hop nay
rat hop 1y trong bdi canh dich Covid 19 van dang lan rong trong nudc va thé
gidi. Nhung cong ty lai tu y cat khoan thuéng nay khi chua cé théa thuan va
thong bao cho nguoi lao dong.

3. Doanh nghiép B c¢6 khoang 8,000 lao dong hoat dong trong linh vuc san XUAt
gia cong gidy dép xuat khau theo don dit hang. Pé kich thich tinh than lam viéc
va khuyén khich ngudi lao dong lam viéc hiéu qua hon, cong ty c6 dua ra mot
khoan thuong hang thang, goi 1a thuong Hiéu qua cong viée. Theo do, cong ty
s€ phan ra lam 3 muc thudéng A, B, C vai tung ti€u chi cu thé. Néu cong nhan
nao dugc danh gia loai A s& nhan duoc 500,000 tién thuong; loai B s& nhan
duoc 300,000; loai C sé nhan dugc 100,000. Tuong chung moi thir da duogc
phan dinh rach roi giita cac tiéu chi danh gia, nhung khi duoc yéu cau cung cap
bang danh gia timg cong nhan, thi cong ty hoan toan khong thé dua ra chung cir
danh gia. Cong ty giai thich 1a quan ly bo phan c6 danh gia cho tirng nguoi lao
dong dua trén tiéu chi ABC cta quy ché thuong hiéu qua cong viéc nhung lai
khong luu gilr ban danh gia do.

Tir cac vi du néu trén, em cho rang can phai co quy dinh chi tiét vé quy ché
danh gia tién thuong dé cho cac doanh nghiép thuc hién, gop phan bao vé quyén
loi ngudi lao dong, loai bo tinh trang phan biét ddi xu, tién toi moi truong 1lam
viéc than thién va binh dang.

2.6. Nang cao ning luc ddi ngii can bd 1am cdng tac tién lwong trong doanh
nghiép
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Tién luong 1a mot van dé phuc tap, can phai c6 mot doi ngii nhan vién lam
cong tac vé tién lwong du ning luc. Thyc té hién nay, d6i ngii nhan su vé tién
lwong dugc dao tao chuyén sdu vé nghiép vu phap luat tién luong chua nhiéu,
trong khi d6, nghiép vu vé cong tac tién luong hét sic phuc tap, doi hoi moi cac
bo, nhan vién lam cong tac tién lwong phai ndm chic quy trinh, k¥ thuat phap
luat vé tién luong. Trudc sy Ion manh caa nén kinh té, tién luong dugc coi 1a
yéu t6 dau vao cua chi phi san xuat trong doanh nghiép cing su canh tranh gay
gat gitra cac doanh nghiép, yéu cau btc thiét nhit can quan tim, dau tu thoa
dang 1a dao tao, nang cao trinh d cua ddi ngii can bd, nhan vién lam cong tac
tién lwong dé dap ung duoc nhu cau dang can thiét. B4i véi mdi nhan vién lam
cong tac tién lwong can tich cuc chi dong va thudng xuyén trau ddi kién thic vé
tién luong ciing nhu kién thirc xa hoi, tir d6 hiéu rd hon vé cong viéc cua ban
than, thyc hién dang va day du nghia vu ctia minh.

Trén co sé nghién ciu nhitng nodi dung 1y luan vé tién lwong trong doanh
nghiép va phéap luat vé tién luong trong doanh nghiép, dong thoi thong qua viéc
phan tich, danh gia nhimg wu diém, han ché caa phap luat vé tién luong trong
doanh nghiép, em da dé xuat nhitng giai phap nham hoan thién phap luat vé tién
luong trong doanh nghiép ciing nhu hoan thién co ché quan 1y cta co quan nha
nudc va cua ndi bo doanh nghiép. Nhitng giai phap nay dugc dua ra dua trén
tinh hinh thyc té trong qua trinh lam vi¢c vo1 cac doanh nghiép. Hy vong vai céac
kién nghi trén, s& dugc co quan nha nudc, doanh nghiép tiép thu dé tiép tuc cai
thién ché do chinh sach tién luong, tao nén mét thi truong lao dong hai hoa va
phat trién bén viing.
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KET LUAN KHOA LUAN

Tién luong 1a van dé hét sic quan trong vi n6 lién quan dén doi séng vat
chat va tinh than cua nguoi lao dong, né ciing vira 1 van dé kinh té, 1a van dé x4
hoi. Thuc hién tét ché do tién luong 1a cham lo dén doi séng vat chat cia nguoi
lao dong, va gop phﬁn 6n dinh tinh hinh kinh té chinh trj x4 hoi.

Dé tai tdt nghiép da khai quat vé van dé tién luong, bao gém: khai niém,
ban chat va chirc ning cua tién luong; thuc trang phap luat vé ap dung cac quy
dinh cta phap ludt vé tién luong trong doanh nghiép, dic biét 1a cac doanh
nghiép c6 von dau tu nudc ngoai trén dia ban Hai Phong, tir d6 khoa luan ciing
da dua ra nhan xét trén tirng hang muc thuc trang ap dung phap luat. Khoa luan
cling da néu ra cac van dé gap phai trong qua trinh thuc hién, tir d6 dé xuat kién
nghi dé hoan thién hon vé phap luat lao dong, gop phan bao vé quyén, loi ich
chinh dang ctia nguoi lao dong va ciling dam bao sy cong khai minh bach trong

quan hé lao dong noéi chung va cong tac tién luong noi riéng.
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